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IN THE UTAH COURT OF APPEALS

STEVEN FISHER,
Petitioner,
vs.

• ]

NANETTE FISHER,
Respondent,
STATE OF UTAH, Office of Recovery
Services,
Intervenor/Appellant and
Cross-Appellee,
M. DIRK EASTMOND,

;)

CaseNo.20010771-CA

)

Priority No. 15

]

]

]

Party-in-interest/Appellee )
and Cross-Appellant.

BRIEF OF INTERVENOR/APPELLANT

STATEMENT OF JURISDICTION
This is an appeal from a final order entered August 24,2001, wherein the trial
court determined that the attorney's lien could attach to the past due child support
arrearages, but not to the ongoing support. A copy of the final order is provided in
Addendum B. Under Utah Code Ann. § 78-3-4(6) (Supp. 2000), appeals from final
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orders in domestic cases, handled by the district court, are taken to the Court of Appeals
as directed by Utah Code Ann. § 78-2a-3(2)(h) (Supp. 2000).
STATEMENT OF ISSUES PRESENTED FOR REVIEW
AND STANDARD OF REVIEW
a.

Issues:
1.

Whether the Court of Appeals should overturn its previous ruling in

Eastmond v. Earl, 912 P.2d 994 (Utah Ct. App. 1996) as a decision that is clearly
erroneous. This review is a question of horizontal stare decisis. See State v. Menzies, 889
P.2d 393 (Utah 1994).
2.

Whether the district court erred in finding that an attorney's lien

could attach to property which is exempt from execution pursuant to Utah Code Ann. §
78-23-5(1 )(a)(vi) (2000). Whether the trial court correctly selected the applicable law is a
conclusion of law reviewed for correctness. See Rushton v. Salt Lake County, 1999 UT
36,1 17, 977 P.2d 1201; CT ex rel Taylor v. Johnson, 1999 UT 35, f 6, 977 P.2d 479.
3.

Whether allowing a lien to attach to monies collected by the Office

of Recovery Services is a violation of federal regulations governing child support
enforcement under Title IV-D of the Social Security Act. Whether the trial court
correctly interpreted a statute, rule or ordinance is a question of law reviewed for
correctness. See Rushton v. Salt Lake County, 1999 UT 36, f 17, 977 P.2d 1201; CT ex
rel. Taylor v. Johnson, 1999 UT 35, f 6, 977 P.2d 479, Snow, Nujfer, Engstrom & Drake
v. Tanasse, 1999 UT 49, f 7, 980 P.2d 208.
2
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DETERMINATIVE PROVISIONS
The following relevant provisions are included in Addendum A.
a.

State Statutory provisions:
1.
Utah Code Ann. § 78-23-5(l)(a)(vi) (2000). Property exempt
from execution.
(l)(a) An individual is entitled to exemption of the following property:
(vi) money or property received, and rights to receive money or
property for child support;
Utah Code Ann. § 78-23-5(1 )(a)(vi) (2000).
2.

Utah Code Ann. § 78-51-41 (1989). Attorney Lien.

The compensation of an attorney and counselor for services is governed by
agreement, express or implied, which is not restrained by law. From the
commencement of an action, or the service of an answer containing a
counterclaim or at the time that the attorney and client enter into a written
or oral employment agreement, the attorney who is so employed has a lien
upon the client's cause of action or counterclaim, which attaches to any
settlement, verdict, report, decision, or judgment in the client's favor and to
the proceeds thereof in whosoever hands they may come, and cannot be
affected by any settlement between the parties before or after judgment.
Any written employment agreement shall contain a statement that the
attorney has a lien upon the client's cause of action or counterclaim.
Utah Code Ann. § 78-51-41 (1989).
b.

Federal Statutory provisions:
1.

42 U.S.C.A. Title IV, Part D of the Social Security Act (2002).
A.
B.
C.
D.

42 U.S.CA.
42 U.S.CA.
42 U.S.CA.
42 U.S.CA.

§ 609
§ 654
§ 654b
§ 657
3

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

STATEMENT OF THE CASE
a.

Nature of the case:

Steven Fisher filed for divorce in the Third Judicial District Court for Salt Lake
County in the matter of Steven Wade Fisher v. Nanette Fisher Case No. 984903545.
Nanette Fisher ("Nanette") was represented by Dirk Eastmond ("Eastmond"). In October,
1999, Eastmond obtained a temporary order setting the ongoing child support amount and
establishing a judgment for past due child support. In December, 1999, Nanette opened a
case with the State of Utah Office of Recovery Services ("the State")1 in which she
requested enforcement of her child support order. When the State located an employer
for Steven Wade Fisher ("Steven") and began withholding for support, Eastmond filed a
Notice of Attorney's Lien seeking to attach the funds collected by the State. The State
made a motion to quash the lien. The trial court determined that the attorney's lien could
attach to the past due child support but not to the ongoing support. The State has filed
this appeal as to the provisions of the order that allow the lien to attach to past due child
support and Eastmond has filed a cross-appeal as to the provisions which prohibit
attachment to the ongoing child support.

lr

The Office of Recovery Services is the office designated by the State of Utah to
provide child support services to all citizens of the State of Utah as established in Title
IV-D of the Social Security Act.
4
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b.

Course of proceedings:

Steven Wade Fisher ("Steven") and Nanette Fisher ("Nanette") were married on
January 12, 1991 in Sacramento, California [R. at 1]. During the period of their marriage,
they had one child, Drew Steven Fisher who was bom July 14, 1991 [R. at 1]. Steven and
Nanette separated in 1997 and Steven filed a Complaint for divorce on May 13, 1998 [R.
at 1]. An answer to the Complaint and a Counterclaim was filed on behalf of Nanette by
Don L. Bybee on June 18, 1998 [R. at 20-23]. Don L. Bybee was suspended from the
practice of law and withdrew from the case in January of 1999 [R. at 42].
Dirk Eastmond ("Eastmond") filed a Verified Motion for Temporary Orders on
March 24, 1999 [R. at 43-52]. On August 9, 1999, Nanette entered into a Legal
Representation Agreement with Eastmond which did not specify that he intended to seize
child support to satisfy his fees. [R. at 171-172]. Eastmond filed a Supplement to
Verified Motion for Temporary Orders on August 9, 1999 and requested as part of the
relief therein that Steven be required to pay child support on behalf of Elizabeth Elise
Powell who is the daughter of Nanette and stepdaughter of Steven [R. at 59-81].
Commissioner Lisa A. Jones presided at a hearing on the Motion on August 18,
1999. An order entered from that proceeding in which Steven was required to pay
support on behalf of Drew and of Elizabeth [R. at 103-108]. That order was
supplemented by a second order entered October 28, 1999 which detailed the amounts of
the child support and the amount of past due child support. [R. at 113-114].

5
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Eastmond promptly filed a Notice of Attorney's Lien on November 22, 1999
asserting a lien "upon monies that are to [sic] due Respondent under the Child Support
Order and Judgment entered by the court on October 28, 1999" [R. at 117]. On
December 13, 1999, Eastmond filed a Motion for Finding of Contempt and Judgment [R.
at 123-126].
In September 2000, the State, on behalf of the Office of Recovery Services,
intervened in the action to quash the attorney's lien filed by Eastmond [R. at 127-130 and
133-147]. On October 11, 2000, Eastmond, Nanette, Steven and Steven's counsel
executed a Stipulation and Property Settlement Agreement but no order of the court has
entered based upon that Stipulation. Furthermore, the State was not a party to the
stipulation [R. at 174-189]. Commissioner Susan Bradford recommended that the
attorneys' lien be quashed in a hearing regarding the State's Motion to Quash Attorney's
Lien which was held on December 4, 2000 [R. at 280-281]. The Stipulation and Property
Settlement was submitted to the court on February 15, 2001 [R. at 261-276].
Eastmond filed an Objection to the Commissioner's Recommendation on
December 12, 2000 [R. at 199-239]. On August 24, 2001, the trial court ordered that the
lien could not attach to ongoing child support but was a valid and enforceable lien on all
property awarded to Nanette in the divorce, including past due child support [R. at 297299]. The State filed its Notice of Appeal on September 19, 2001 [R. at 300-301] and
Eastmond filed his Notice of Cross-Appeal on September 24, 2001 [R. at 308-309].

6
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STATEMENT OF FACTS
To address the critical problem of non-support of children, Congress passed the
Child Support Enforcement Act, Title IV, Part D of the Social Security Act, 42 U.S.C.A.
§§ 651-669 (1975). The funds for child support services would be made available to
those states that opted to participate. By choosing to receive the funds, the state was also
required to adopt numerous laws and establish a state plan to carry out those laws. The
State of Utah opted to participate and adopted a state plan in accordance with the federal
requirements.
As part of the plan, the State of Utah adopted statutes that require each parent to
support his or her child. Utah Code Ann. § 78-45-3-4 (2000). In addition, a child support
guideline has been adopted which sets the amount of support each noncustodial parent is
required to pay. Utah Code Ann. § 78-45-7.14 (1994). Child support payments are due
on the 1st day of each month. Utah Code Ann. § 78-45-9.3 (2000). These payments are
referred to as current or ongoing support ("ongoing support"). Child support becomes
past due and is deemed to be an automatic judgment on the first day of the month
following the due date. Utah Code Ann. § 62A-11-312.5(1) (2000). Each child support
payment made after the date it is due is referred to as past due support or child support
arrears ("past due child support").

7
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As part of the state plan, the State of Utah was required to establish a centralized
office which will be responsible for delivery of the services set forth in the state plan.
The Office of Recovery Services has been certified as the Title IV-D office for Utah.
Services in the Title IV-D office must be provided both to persons who currently
receive or have received Temporary Aid to Needy Families as well as to those who have
never received any state benefit. For those who have not received any assistance from the
state, they only need apply for the services to receive them.
When Nanette Fisher applied for services from the Office of Recovery Services to
enforce and collect the temporary order of child support obtained by Eastmond, the Utah
Attorney General's Office, as counsel for the Office of Recovery Services, was required
to assist in the enforcement and collection of child support. Utah Code Ann. § 78-45-9.2
(1983).
Based upon a temporary order of support,1 Eastmond filed a Notice of Attorney's
Lien on November 22, 1999 attempting to seize child support payments collected by the
Office of Recovery Services before they could be distributed to Nanette Fisher. The
State intervened in the divorce action and filed a Motion to Quash Attorney's Lien. At a
hearing on the Motion to Quash, Commissioner Susan Bradford recommended that the
State's Motion to Quash be granted based on findings that child support is the right of the

*At the time of the filing of the Notice of Attorney's Lien, Eastmond had
withdrawn as counsel and the divorce had not been finalized.
8
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child pursuant to current case law and therefore the lien could not attach and that
Eastmond had not satisfied the statutory requirements to enforce an attorney's lien.
Eastmond filed an Objection to the Commissioner's Recommendation and at the
hearing on his Objection, the trial court upheld Commissioner Bradford's
recommendation and ordered that the attorney's lien could not attach to ongoing support
because future child support belongs to the child. However, the trial court overruled her
recommendation regarding past due child support, concluding that past due child support
should be included in the category of "property awarded the Respondent in the divorce
proceeding, " notwithstanding the fact that the divorce action was and is still pending.
SUMMARY OF ARGUMENTS
Eastmond v. Earl should be overturned because it is a clearly erroneous decision.
It was inconsistent with the statutes and case law which were in effect at the time of the
decision and which clearly set forth a public policy in favor of preserving child support
for the use of the child. Also, in Eastmond, the parties failed to make the court aware of
all statutes which control the ability to lien and subsequently execute on a lien against
child support. Utah Code Ann. § 78-51-412, the Attorney's Lien Statute was the statute
relied upon by Eastmond. The general language of that statute does not specifically
address whether child support is attachable. However, there is no discussion and it does
2

Utah Code Ann. § 78-51-41 was repealed in 2001. A new law was enacted as
Utah Code Ann. § 38-2-7 (2001) with distinctly different wording. The language
referenced in this brief is the language of the statute in effect at the time Eastmond filed
his lien.
9
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not appear that Utah Code Ann. § 78-23-5(1 )(a)(vi), the Exemption Statute, was
considered even though it is in direct conflict with the Attorney Lien Statute because it
specifically exempts child support and was enacted after the Attorney Lien Statute.
If Eastmond v. Earl is not overturned, the State may be sanctioned for failure to
comply with the federal laws for Title IV-D programs. The State was not a party in the
Eastmond case and did not have the opportunity to inform the court about the far-reaching
consequences of allowing the lien to be placed against child support funds which are
collected through the State Title IV-D program. Any funds collected through the Title IVD programs must be distributed according to mandatory federal guidelines. See 42
U.S.C.A. § 651. Failure of a state to comply with federal mandates can and will result in
sanctions against federal public assistance funds granted to the state. See 42 U.S.C.A.
§§651-669.
ARGUMENT
I.

Eastmond v. Earl should be overturned.
Background of Eastmond v. Earl.

In the case of Eastmond v. Earl 912 P.2d 994 (Utah Ct. App. 1996), Eastmond
represented a custodial parent in collecting past due child support pursuant to a
contingency fee agreement whereby his client specifically agreed in the representation
agreement that he could retain a certain percentage of the past due child support he
collected. Judgment was entered in favor of Eastmond's client and against the father for

10
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more than $9,000 in past due child support. Eastmond sought to enforce an attorney's
lien against his client, who filed bankruptcy and had the claim discharged. Id. at 995.
Even though his client's obligation for payment was discharged, Eastmond pursued
collection of those fees by filing an action against his former client's ex-spouse to collect
from the money he would be paying to satisfy the past due child support judgment. The
trial court granted the father's motion for summary judgment on two grounds: (1) Earl
was not served within 120 days after the complaint was filed pursuant to Utah R. Civ. P.
4; and (2) a contingent fee taken from child support is against public policy in that child
support is the right of the child rather than the custodial parent. Eastmond, 912 P.2d at
995. Eastmond appealed the trial court's decision.
Eastmond's former client did not participate in the appeal apparently because her
obligation had been discharged and she was no longer represented by counsel. It appears
that Earl's interest in defending the issue dissipated on appeal because he would receive
credit for payment of support even though the child would not receive it. The Office of
Recovery Services did not have an open case and was not involved in the trial court
proceedings or the appeal. With what appears to be no opposition to Eastmond's
position, the Court of Appeals reversed the trial court, relying on the 1935 Utah Supreme
Court case, Hampton v. Hampton, 85 Utah 338, 39 P.2d 703 (Utah 1935). The Court
found Hampton to be controlling and found that it allowed an attorney lien to attach to
alimony and by analogy to child support payments. Eastmond, 912 P.2d at 996.

11
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

a.

The Court of Appeals should overturn as clearly
erroneous the decision in Eastmond v. Earl because
doing so would result in more good than harm.

Throughout this action, Eastmond has relied on Eastmond to support his position.3
While Eastmond involved an issue of application of an attorney's lien to child support,
that decision was clearly erroneous and should be overturned.
The Court of Appeals is not bound under the principles of horizontal stare decisis
to follow its own prior decisions or adhere to its own or another panel's prior decisions if
the Court determines that the prior decision was clearly erroneous or no longer sound.
State v. Menzies, 889 P.2d 393, 398-399 (Utah 1994) (overruling Crawford v. Manning,
542 P.2d 1091 (Utah 1975) and holding that horizontal stare decisis does not require the
same rigid application as vertical stare decisis).
The general American doctrine as applied to courts of last
resort is that a court is not inexorably bound by its own
precedents but will follow the rule of law which it has
established in earlier cases, unless clearly convinced that the
rule was originally erroneous or is no longer sound because of
changing conditions and that more good than harm will come
by departing from precedent.
Id. at 399.

3

Eastmond also cited to the case of Lundy v. Cappuccio, 181 P. 165 (Utah 1919)
and in his argument before the trial court referred to the case as directly on point
regarding the payment of child support to satisfy an attorney's lien [R. at 341 page 5 lines
9 through 18]. This is incorrect because there is no reference in Lundy to child support.
12
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This Court may overturn its prior ruling if it finds that the prior ruling is clearly
erroneous and that more good than harm will come by departing from precedent. Serious
harm will occur, not only in the case at hand, but possibly to all recipients of federal IV-A
funds if the prior ruling is not overturned.
b.

The Eastmond opinion does not address the
statutes and case law which were the controlling
law at the time of the entry of the decision.

The Court's analysis was based on incomplete information. The Court was
apparently not made aware that Hampton, a case decided in 1935, was not controlling
law. In fact, the entire area of child support law had been formulated many years after the
Hampton decision was issued.
The impact of failure of a child to receive necessary financial support is serious
and has not been lost on the legislature and courts of the State of Utah. Since 1975, child
support establishment and collection has been a major focus in the State. When Congress
passed the Child Support Enforcement Act, Title IV, Part D of the Social Security Act, 42
U.S.C. §§ 651-669 (1975), the State of Utah chose to participate. The State passed the
required provisions as part of the Uniform Civil Liability for Support Act, Utah Code
Ann. § 78-45-1 et. seq. (1995).
The requirement that parents be responsible for the financial support of their child
has been interpreted and clarified through numerous appellate decisions. See Hills v.
Hills, 638 P.2d 516, 517 (Utah 1981) (holding that the right of minor children to support
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cannot be bartered away, extinguished, estopped or in any way defeated by the agreement
or conduct of the parents); Gulley v. Gulley, 570 P.2d 127 (Utah 1977) (finding that the
minor children who are the beneficiaries of this duty and not parties to an agreement
relinquishing support cannot be bound thereby); Hansen v. Gossett, 590 P.2d 1258 (Utah
1979). In Hansen, the court stated the right to child support is a right of the children
themselves. Where support is sought by one who neither provided the support, nor claims
the children were denied the right of support, there can be no recovery. Id. at 1260. The
Court specifically noted that, "[although the child support is payable to the custodial
parent, the right to child support belongs to the child." (emphasis added). See State v.
Sucec, 924 P.2d 882, 886 (Utah 1996) (citing Baggs v. Anderson, 528 P.2d 141, 143
(Utah 1974)); Hansen v. Gossett, 590 P.2d 1258, 1259 (Utah 1979); Wasescha v.
Wasescha, 548 P.2d 895, 896 (Utah 1976).
The Utah Supreme Court in State v. Irizarry differentiated between past due child
support and ongoing child support. 945 P.2d 676 (Utah 1997). The Court held that child
support laws and the guidelines that accompany them are designed to maximize support
to children from both parents, and a parent cannot disclaim future support on behalf of the
children. Id. at 679. However, it did characterize past due support as "owed to the party
who provided the support." Id. at 680.
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None of the previously cited case law was discussed in Eastmond, nor was it
distinguished. Instead, the Court relied on a case that preceded the statutes and the public
policy upon which they were based.
c.

Application of Utah law would require that Utah
Code Ann. § 78-23-5(1 ¥a)(vi) be the controlling law.

The statute that Eastmond relies on previously was found at Utah Code Ann. § 7851-41. It stated:
The compensation of an attorney and counselor for services is
governed by agreement, express or implied, which is not
restrained by law. From the commencement of an action, or
the service of an answer containing a counterclaim or at the
time that the attorney and client enter into a written or oral
employment agreement, the attorney who is so employed has
a lien upon the client's cause of action or counterclaim, which
attaches to any settlement, verdict, report, decision, or
judgment in the client's favor and to the proceeds thereof in
whosoever hands they may come, and cannot be affected by
any settlement between the parties before or after judgment.
Any written employment agreement shall contain a statement
that the attorney has a lien upon the client's cause of action or
counterclaim, (emphasis added).
While the general language in that statute does not specifically address whether
the lien can be executed upon child support, the legislature subsequently enacted Utah
Code Ann. § 78-23-5(1 )(a)(vi) (1997) which does address that issue. It creates an
exemption from execution for "money or property received, and rights to receive money
or property for child support." The Exemption Statute prohibits the lien from attaching to
support. The Attorney's Lien statute anticipated that such an exemption might arise. In
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addition, the Exemption Statute was enacted subsequent to the general language of the
Attorney's Lien statute and subsequent to the holding of Hampton by the inclusion of
"which is not restrained by law."
The effect of the Eastmond decision is to put into direct conflict the Exemption
Statute and the Attorney Lien Statute. If this Court finds the two statutes to be in conflict,
the Exemption Statute would control because it is more specific.
Utah's appellate courts have consistently held that specific statutes prevail over
general statutes. See, e.g. Williams v. Public Service Comm'n of Utah, 754 P.2d 41, 48
(Utah 1988); Millett v. Clark Clinic Corp., 609 P.2d 934, 936 (Utah 1980). The
legislature was specific in its intent to make child support exempt property for
enforcement purposes. There is no statutory distinction made between ongoing child
support or past-due child support. All child support is protected from execution under
this statute.
When two statutes are determined to be in conflict, both statutes are to be
construed so as to make the later enactments harmonious with the former provisions. See
Murray City v. Hall 663 P.2d 1314, 1318 (Utah 1983); Ellis v. Utah State Retirement
Board, 757 P.2d 882, 885 (Utah Ct. App. 1988); Stahl v. Utah Transit Authority, 618
P.2d 480, 481 (Utah 1980); Hall v. Utah State Dept. of Corrections, 2001 UT 34, <I15, 24
P.3d 958; State v. Hinson, 966 P.2d 273, 277 (Utah Ct. App. 1998); Taghipour v. Jerez,
2001 UT App 139, fllO, 26 P.3d 885.
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Courts must seek to render all parts of conflicting statutes relevant and meaningful,
see Millett, 609 P.2d at 936 and avoid interpretations that would render portions of a
statute superfluous or inoperative, see Platts v. Parents Helping Parents, 947 P.2d 658,
662 (Utah 1997). To allow Eastmond to place a lien on the child support would defeat
the purpose of the Exemption Statute and overrule the legislative intent of protecting
child support from being seized by creditors.
Harmony between the two statutes can be accomplished. The recognition and
enforcement of the exemption for child support would still allow the right to assert an
attorney's lien in every area not restrained by law.
The Exemption Statute should control because it is the more specific, the later
expression of the legislature, and would not defeat the Attorney Lien Statute. Allowing
the Attorney Lien Statute to control would defeat the Exemption Statute, allow a general
statute to control a specific one and would disregard the later expression of the
legislature.
II.

Allowing an Attorney's Lien to Attach to Child
Support Violates Federal Regulations

Several years ago, the United States government introduced a program to assist
families in need. The Urban Institute summarizes the history well:
By the mid-1970s, it became clear to Congress that father
absence was a major factor contributing to welfare costs and
child poverty. Hence, Congress enacted Title IV-D of the
Social Security Act in 1975, establishing an open-ended
entitlement to child support enforcement services to all
17
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families receiving Aid to Families with Dependent Children
(AFDC), as well as to any family requesting such services.
This legislation created a federal/state partnership to enforce
child support that remains largely unchanged to the present.
Congress established the federal Office of Child Support
Enforcement (OCSE) to oversee state child support
enforcement programs but left the basic responsibility for
administering the programs to the states. Every state was
required to establish a child support enforcement (IV-D)
agency, and the federal government agreed to reimburse 75
percent (later reduced to 66 percent) of the administrative
costs of running these programs. . . .
NEW FEDERALISM NATIONAL SURVEY OF AMERICA'S FAMILIES,

Series B, No. B-10,

March 2000.
The decision whether or not to participate in the program was left to each
individual state, but any state that desired to receive federal monies for AFDC benefits
was required to submit and adhere to the state plan for compliance with the federal
requirements. The United States Supreme Court, in the case of King v. Smith, 392 U.S.
309, 88 S. Ct. 2128 (1968) called the relationship "cooperative federalism":
The AFDC program is based on a scheme of cooperative
federalism. See generally Advisory Commission Report,
supra, at 1-59. It is financed largely by the Federal
Government, on a matching fund basis, and is administered by
the States. States are not required to participate in the
program, but those which desire to take advantage of the
substantial federal funds available for distribution to needy
children are required to submit an AFDC plan for the
approval of the Secretary of Health, Education, and Welfare
(HEW), (citations omitted). The plan must conform with
several requirements of the Social Security Act and with rules
and regulations promulgated by HEW. (citations omitted).
Kmg 392 U.S. at 316.
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Because of the crisis created by non-support of children, in 1975 Congress passed
the Child Support Enforcement Act, Title IV, Part D of the Social Security Act, 42
U.S.C.A. §§ 651-669 (1975) as the first in a series of measures aimed to combat the
problem. That Act created a federally funded program which would be administered in
accordance with a plan adopted by each state. If the state plan met the federal
requirements and the state performed according to that plan, it would be eligible for the
federal funding. The requirements for states who chose to participate in the Aid to
Families with Dependent Children (now Temporary Assistance to Needy Families)
program are significant. Additional requirements were added in 1988 when Congress
enacted the Family Support Act. The goal of these acts was to "provide assistance to
needy families so that children may be cared for in their own homes [and] end the
dependence of needy parents on government benefits

" 42 U.S.C. 601 (1996). Utah

enacted § 62A-11-101 et. seq. (1988) to comply with federal requirements.
Title IV-D services are those used to establish and enforce child support orders.
None of the administrative costs may be utilized for any other purpose. The federal
program restricts the use of Title IV-D funds administered by the state. In 42 U.S.C.
§ 651, the purposes of the program are specified:
For the purpose of enforcing the support obligations owed by
noncustodial parents to their children and the spouse (or
former spouse) with whom such children are living, locating
noncustodial parents, establishing paternity, obtaining child
and spousal support, and assuring that assistance in obtaining
support will be available under this part to all children
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(whether or not eligible for aid under part A of this
subchapter) for whom such assistance is requested, there is
hereby authorized to be appropriated for each fiscal year a
sum sufficient to carry out the purposes of this part. Those
funds may only be utilized for administration and
provision of Title IV-D services, (emphasis added).

a.

Funds Collected through Title IV-D Programs Must
be Distributed According to Federal Guidelines.

Any funds collected through the Title IV-D programs must be distributed
according to the mandatory federal guidelines. 42 U.S.C.A. § 654(b) and 42 U.S.C.A.
§ 657. Money collected on behalf of a child who is not receiving public assistance is
required to be sent to the custodial parent or guardian for the support of that child. 42
U.S.C.A. §654(b). Failure of a state to comply with federally mandated distribution can,
and will, result in sanctions against the federal public assistance funds granted to the
state.
In Hodges v. Shalala, 121 F. Supp. 2d 854, 860 (D.S.C. 2000), the State of South
Carolina failed to comply with the requirement to have a computer system that met
federal standards. Even though the state was able to show that the problem was a failure
of the contracted provider to deliver the system, South Carolina was fined. The least
substantial penalty for the first year exceeded five million dollars and increased for any
subsequent years of non-compliance.
The State contacted the Office of Child Support Enforcement in Denver, Region 8,
after the District Court ruling upon which this appeal is based and was notified by e-mail
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from Diane Degenhart, of that same office, that allowing an attorney's lien to attach to
and redirect payment of child support or alimony that is being collected through the
Office of Recovery Services would be considered non-compliance and will result in
sanctions against our state Title IV-D funds.
Federal regulations in this area are necessarily strict and arbitrary. There is a
strong public policy foundation for these programs.
b.

Violation of the Federal Regulations Would
Defeat the Public Policy basis for the Regulations.

As the family structure has changed in our society, so has the extent to which
children reside in intact households where they are supported by both parents. "Although
once considered an issue of local family law, the problem has taken on national
dimensions." Hodges 121 F.Supp. 2d. at 860. The Hodges court goes further to quote
Senator Bradley:
Child poverty in this country has reached alarming
proportions. One in four children under the age of 5 is living
in poverty. In single parent families, the figure is more
staggering, with approximately one-half living below the
poverty line. In my home State of New Jersey, 22 percent of
households with children under 18 are headed by a single
parent. In New Jersey, $44 million is paid monthly in AFDC
payments, with only about 10 percent recouped through child
support payments.
132 Cong. Rec. S5303-04 (1986).
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By 1997, one-third of the nation's children had a parent living outside of the
child's household. Those children were nearly four times more likely to live in poverty
and five times more likely to depend on food stamps than children in intact households.
See Elaine Sorensen and Chava Zibman/'Child Support Offers Some Protection Against
Poverty," "NEW FEDERALISM NATIONAL SURVEY OF AMERICA'S FAMILIES," Series B, No.
B-10, March 2000.
There were 17.4 million cases reported nationally in the Title IV-D child support
enforcement program during fiscal year 2000. The current support due for that period
was $23 billion. Of that amount, 56 percent was collected and distributed. The total
amount of support arrearages due for the years previous to 2000 was $84 billion dollars
and only $6 billion of that amount was collected and distributed. For every dollar spent
nationally on the Title IV-D collection of support, $3.95 was collected. In Utah, for each
dollar spent $3.47 was collected. The State of Utah collected some money on 55,686
cases during 2000. The total amount of money actually put in the hands of custodial
parents was $118,099,773. There were 74,623 cases with past due child support, and of
those, the State received some payment in 48,096 cases. See Office of Child Support
Enforcement, FY2000 Preliminary Data Preview Report, available at
http://www.acf .dhhs.gov/programs/cse/pubs/2000/datareport/ch01 .html.
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c.

Public tax dollars should not be used to assist a
private attorney in collecting a private debt.

Eastmond, or any other attorney with a lien could take advantage of the collection
work done by the Office of Recovery Services at public expense. The resources funded
by public money are not available to other creditors. For example, even though a
physician may have delivered the baby for whom support is paid that physician does not
have the ability to use the Title IV-D resources and programs to collect his medical bills
for the delivery. There should be no exception for attorneys. As creditors, they must also
be precluded from using public resources to collect their private debts.
When faced with the same issue for New York's Title IV-D agency, the Supreme
Court, Bronx County, New York, held that an attorney's lien could not attach to funds
which had been collected by the support enforcement agency for that state. Shipman v.
City of New York Support Collection Unit, 703 N.Y.S.2d 389 (N.Y. 2000). In reaching its
conclusion, the Court held: "This Court concludes that the child support payments
collected by the support collection unit are funds for the exclusive benefit of the infant
child." Id. at 394.
Allowing an attorney's lien to seize child support collected by the Office of
Recovery Services is a violation of federal regulations and would result in severe
penalties to the State of Utah and those citizens who desperately need these services. It
would defeat the public policy basis for the creation of Title IV-D programs and could
result in public funds being used to collect the private debts of attorneys.
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CONCLUSION
The Eastmond v. Earl decision should be overturned because the decision is
clearly erroneous in light of prevailing statutes. This Court has the authority to overturn
its prior decision when it would result in more good than harm.
There are two statutory provisions in conflict in this matter and when possible,
they should be construed so as to make the later enactment harmonious with the former.
This can be accomplished by recognizing that the specific exemption from execution for
child support is the controlling law. The Attorney's Lien statute itself has recognized that
attorney's liens are limited by other statutory provisions which restrain the lien by law.
The Exemption Statute should be applied as the controlling law.
In addition, should the attorney's lien be allowed to attached against funds
collected through the Title IV-D program, the State of Utah and the Title IV-A programs
it administers will be in jeopardy which could result in a devastating loss of services to
the most vulnerable segment of our society, the children.
The district court decision below should be affirmed insofar as it bars the
attorney's lien from attaching to ongoing child support. The district court decision should
be reversed as it applied to allowing the attorney's lien to attach to past due unpaid child
support. This Court should also make it clear that state and federal Title IV-D funding
cannot be used to collect private attorney's fees.
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The State respectfully requests oral argument and a published opinion.
Respectfully submitted this A

day of
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2002.
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(b) If the property claimed as exempt is jointly owned, each joint owner
is entitled to a homestead exemption; however
(i) for property exempt under Subsection (2)(a)(i), the maximum
exemption may not exceed $10,000 per household; or
(ii) for property exempt under Subsection (2)(a)(ii), the maximum
exemption may not exceed $40,000 per household.
(c) A person may claim a homestead exemption in one or more parcels
of real property together with appurtenances and improvements.
(3) A homestead is exempt from judicial lien and from levy, execution, or
forced sale except for:
(a) statutory liens for property taxes and assessments on the property;
(b) security interests in the property and judicial hens for debts created
for the purchase price of the property;
(c) judicial liens obtained on debts created by failure to provide support
or maintenance for dependent children; and
(d) consensual liens obtained on debts created by mutual contract.
(4) (a) Except as provided in Subsection (4Kb), water rights and interests,
either in the form of corporate stock or otherwise, owned by the homestead
claimant are exempt from execution to the extent that those rights and
interests are necessarily employed in supplying water to the homestead
for domestic and irrigating purposes.
(b) Those water rights and interests are not exempt from calls or
assessments and sale by the corporations issuing the stock.
(5) (a) When a homestead is conveyed by the owner of the property, the
conveyance may not subject the property to any lien to which it would not
be subject in the hands of the owner.
(b) The proceeds of any sale, to the amount of the exemption existing at
the time of sale, is exempt from levy, execution, or other process for one
year after the receipt of the proceeds by the person entitled to the
exemption.
(6) The sale and disposition of one homestead does not prevent the selection
or purchase of another.
(7) For purposes of any claim or action for taxes brought by the United
States Internal Revenue Service, a homestead exemption claimed on real
property in this state is considered to be a property right.
History: C. 1953, 78-23-3, enacted by L.
1981, ch. I l l , § 3; 1990, ch. 142, § 1; 1997,
ch. 138, § 1; 1999, ch. 370, § 1.
Amendment Notes. — The 1997 amendment, effective May 5, 1997, rewrote the section.
The 1999 amendment, effective March 23,
1999, redesignated former Subsection (2Xc) as

(lXb) and added the rest of Subsection (1),
redesignating the following subsections accordlngly; added Subsection (2XaXi); substituted
"$20,000" for "$10,000" in Subsection (2XaXii);
added Subsection (2XbXi); substituted "$40,000
per household9 for "$20,000* in Subsection
(2XbXii); and made related designation changes
and updated the internal references.

78-23-5. Property exempt from execution.
(1) (a) An individual is entitled to exemption of the following property:
(i) a burial plot for the individual and his family;
(ii) health aids reasonably necessary to enable the individual or a
dependent to work or sustain health;
(iii) benefits the individual or his dependent have received or are
entitled to receive because of disability, illness, or unemployment from
any source;
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(iv) benefits paid or payable for medical, surgical, or hospital care
to the extent they are used by an individual or his dependent to pay
for that care;
(v) veterans benefits;
(vi) money or property received, and rights to receive money or
property for child support;
(vii) one clothes washer and dryer, one refrigerator, one freezer, one
stove, one microwave oven, one sewing machine, all carpets in use,
provisions sufficient for 12 months actually provided for individual or
family use, all wearing apparel of every individual and dependent, not
including jewelry or furs, and all beds and bedding for every individual or dependent;
(viii) works of art depicting the debtor or the debtor and his
resident family, or produced by the debtor or the debtor and his
resident family, except works of art held by the debtor as part of a
trade or business;
(ix) proceeds of insurance, a judgment, or a settlement, or other
rights accruing as a result of bodily injury of the individual or of the
wrongful death or bodily injury of another individual of whom the
individual was or is a dependent to the extent that those proceeds are
compensatory;
(x) except as provided in Subsection (1Kb), any money or other
assets held for or payable to the individual as a participant or
beneficiary from or an interest of the individual as a participant or
beneficiary in a retirement plan or arrangement that is described in
Section 401(a), 401(h), 401(k), 403(a), 403(b), 408, 408A, 409, 414(d),
or 414(e) of the United States Internal Revenue Code of 1986, as
amended; and
(xi) the interest of or any money or other assets payable to an
alternate payee under a qualified domestic relations order as those
terms are defined in Section 414(p) of the United States Internal
Revenue Code of 1986, as amended,
(b) The exemption granted by Subsection (D(aXx) does not apply to:
(i) an alternate payee under a qualified domestic relations order, as
those terms are defined in Section 414(p) of the United States Internal
Revenue Code of 1986, as amended; or
(ii) amounts contributed or benefits accrued by or on behalf of a
debtor within one year before the debtor files for bankruptcy.
(2) Exemptions under this section do not limit items which may be claimed
is exempt under Section 78-23-8.
History: C. 1953, 78-23-5, enacted by L.
L981, ch. I l l , § 5; 1989, ch. 19, § 1; 1997, ch.
L38, § 2; 1999, ch. 370, § 2.
Amendment Notes. — The 1997 amendment, effective May 5, 1997, inserted "one miTowave oven" and substituted "12" for "three"
in Subsection (lXaXvii); in Subsection (lXaXx),
substituted "held for or payable" for "payable*
and added § 408 to the list of Internal Revenue
Code sections; deleted "the assets of bank-

ruptcy proceedings filed before January 1,
1989" from the list in Subsection (1Kb); and
redesignated subsections and made several
other stylistic changes,
The 1999 amendment, effective May 3, 1999,
inserted u408An in the string of sections in
Subsection (1 Xx).
Federal Law. — The Internal Revenue Code
of 1986, cited in Subsection (1), is Title 26 of the
U.S. Code.
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d e m a n d for t h e purpose of bringing action thereon. A n y corporation or
voluntary association violating any of the provisions of this section is liable to
a fine of not more than $5;000; and every officer, agent or employee of such
corporation or voluntary association who directly or indirectly engages on
behalf of such corporation or voluntary association in any of the acts herein
prohibited, or assists such corporation or voluntary association to do such
prohibited acts, is guilty of a misdemeanor. The fact that such officer, agent or

jj I
II
[|
I

employee is a duly and regularly licensed attorney at law shall not be held to
permit or allow any such corporation or voluntary association to do the acts
prohibited herein, nor shall such fact be a defense upon the trial of any of the
persons mentioned herein for a violation of the provisions of this section.

I

1
I [J
jI

H i s t o r y : C.L. 1917, § 345x1, a d d e d b y L.
1927, c h . 7 8 , 8 1; R . S . 1933 & C. 1943,6-0-39.
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Cross-References. — Professional corporations, § 16-11-1 et seq.
NOTES TO DECISIONS
Am. J u r . 2d. —
7 Am. Jur. 2d Attorneys
Unemployment
compensation
review. at
Law§
109.
A corporation
bringing a petition for writ of
C.J.S.challenging
- 19 C.J.S.
§ 956.
review
anCorporations
unemployment
compenAJLR. — Practice by attorneys and physiCOLLATERAL
cians as corporate entities or associations under professional service corporation statutes, 4
AX.R.3d 383.
Propriety and effect of corporation's appearance pro se, through agent who is not attorney
19 A.L.R.3d 1073.
Right of professional corporation to recover
damages based on injury or death of attorney or
doctor associate, 74 A.L.R.3d 1129.
Propriety under state statutes or bar association or court rules, of formation of multistate

Sentencing for misdemeanors, §§ 76-3-201,
76-3-204, 76-3-301.

sation award must be represented by a licensed
attorney. Tracy-Burke Assocs. v. Department of
Emp. Sec., 699 P.2d 687 (Utah 1986).
REFERENCES
law partnership, 6 A.L.R.4th 1251.
What constitutes professional services within
meaning of statute preserving individual liability of professional employees of professional
corporation, association, or partnership, 31
A.L.R.4th 898.
Liability of professional corporation of lawyers, or individual members thereof, for malpractice or other tort of another member, 39
A.L.R.4th 556.
Propriety and effect of corporations appearance pro se through agent who is not attorney,
8AJLR.5th653.
Key Numbers. — Corporations «=» 377%.

78-51-41. Compensation — Lien.
The compensation of an attorney and counselor for services is governed by
agreement, express or implied, which is not restrained by law. From the
commencement of an action, or the service of an answer containing a
counterclaim or at the time that the attorney and client enter into a written or
oral employment agreement, the attorney who is so employed has a lien upon
the client's cause of action or counterclaim, which attaches to any settlement,
verdict, report, decision, or judgment in the client's favor and to the proceeds
thereof in whosoever hands they may come, and cannot be affected by any
settlement between the parties before or after judgment. Any written employment agreement shall contain a statement that the attorney has a lien upon
the client's cause of action or counterclaim.
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GENERAL PROVISIONS
History: R.S. 1898 & C.L. 1907, § 135; C.L.
917, § 346; R.S. 1933 & C. 1943, 6-0-40; L.
989, ch. 100, § 1.

78-51-41

Cross-References. — Costs of partition including attorney fees a lien, § 78-39-45.

NOTES TO DECISIONS
ANALYSIS

agreement controls fees.
Lttachment of lien.
Contingent fees.
- Child support.
)eath of client.
)ivorce cases.
Judgment for costs.
Judgment not in client's favor,
i e n follows judgment proceeds.
Perfecting lien.
- No lien found,
ledemption rights.
Satisfaction of judgment.
Status of lien.
Withdrawal after reversal on appeal.
Workers' compensation cases.
Dited.

or such acts on the part of the attorney as would
constitute an estoppel. Lundy v. Cappuccio, 54
Utah 420, 181 P. 165 (1919).
It is generally held that attorney's fees, in
absence of intention or agreement to the contrary, attach to specific cases or items of work.
Bishop v. Parker, 103 Utah 145, 134 P.2d 180
(1943).
This section allows an attorney to attach only
the proceeds of the work he or she has performed, that is, the proceeds of a judgment
obtained in his or her client's favor. The statute
does not authorize an attempt to levy on a
client's existing assets. Transamerica Cash Reserve, Inc. v. Dixie Power & Water, Inc., 789
P2d 24 (Utah 1990).

Contingent fees.
Where the plaintiffs attorney was to receive
a contingent fee of one-third of whatever was
Vgreement controls fees.
Where an attorney agreed to make a collec- obtained from the defendant, whether money or
ion for a fee of 20%, he was bound by such property, and the judgment obtained was satiscontract and could not upon collection retain tied by a sheriffs sale of defendant's realty to
30% on the ground that he was entitled to a the plaintiff in which the plaintiffs bid was less
reasonable fee. Ashton v. Skeen, 85 Utah 489, than the amount owed on the judgment by the
defendant, the plaintiffs attorney held a Vz
59 P2d 1073 (1935).
Since the judiciary does not regulate attor- interest in the land the plaintiff purchased
neys in the sense that it supervises them in since the land was paid for with the judgment
their office transactions, the matter of fixing debt, Mi of which belonged to the attorney.
fees is generally a matter of agreement. Petrie v. General Contracting Co., 17 Utah 2d
Hiatcher v. Industrial Commn, 115 Utah 568, 408, 413 P.2d 600 (1966).
Lien founded upon a contingent-fee agree207 P.2d 178 (1949).
The attorney's fee is left to agreement be- ment was invalid, where the agreement simply
tween attorney and client subject to right of the provided for a flat fee of one-third of the recovcourt to discipline an attorney where the fee ery but was silent concerning the liability of the
charged is unconscionable, or advantage is clients for the contingent fee should either they
taken of the ignorance of the client. Thatcher v. or the law firm terminate the relationship be• ndustrial Comm'n, 115 Utah 568,207 P.2d 178 fore any recovery was obtained. Phillips v.
(1949).
Smith, 768 P.2d 449 (Utah 1989).
Under this section, an attorney's lien can
arise only out of the "agreement, express or — Child support.
Because the Utah Supreme Court has alimplied" between the lawyer and the client.
Therefore, the statutory hen is only as good as lowed an attorney lien to be satisfied from a
the underlying agreement regarding compensa- child support obligation, it follows that an attion. PhiUips v. Smith, 768 P.2d 449 (Utah torney Uen based upon a contingent fee agree1989).
ment is permissible. Eastmond v. Earl, 912 P.2d
994 (Utah Ct. App. 1996).
Attachment of lien.
Attorney's lien exists only from the com- Death of client.
Authority of an attorney under contract to
mencement of the action, and not from the time
of employment or retainer. Broadbent v. Denver prosecute an action to final adjudication on a
contingent fee basis is not revoked by the death
& R.G. Ry., 48 Utah 598, 160 P. 1185 (1916).
Lien attaches from commencement of action of the client; employment by an administrator
upon judgment in his client's favor and upon is unnecessary, and any recovery is subject to
proceeds thereof, in whatsoever hands they the lien for attorney's fee hereunder. In re
may come; that lien can only be lost by waiver Agee's Estate, 69 Utah 130, 252 P. 891 (1927).
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JUDICIAL CODE

Divorce cases.
Lien under this section attaches to all cases,
including divorce actions. Hampton y. Hampton, 85 Utah 338, 39 R2d 703 (1935).
It was error for the district court to amend a
divorce decree to order the payment of attorney
fees directly to the wife's attorney. McDonald v.
McDonald, 866 R2d 1253 (Utah Ct. App. 1993).
Judgment for costs.
Attorneys were held to have had a hen on a
judgment for costs, awarded a client by the
Supreme Court, for money advanced by them
for the purpose of enabling the client to take an
appeal. Victor Gold & Silver Mining Co. v.
National Bank, 18 Utah 87, 55 P. 72, 72 Am. St.
R. 767 (1898).
Judgment not in client's favor.
The Hen provided by this section does not
apply where judgment is against the attorney's
client. Flake v. Frandsen, 578 P.2d 516 (Utah
1978).
Lien follows judgment proceeds.
Lien attaches from commencement of an action upon judgment in the client's favor and
upon proceeds thereof in whatsoever hands
they may come; the Hen can only be lost by
waiver or estoppel, not by a subsequent attachment or garnishment; the hen follows a proceeding of judgment into the hands of garnishment creditors; where intervening attorneys
had not diligently attempted to enforce their
lien and the amount of compensation had not
been agreed on with the client, the court would
not compel the garnishment debtor to pay the
amount of the lien without an effort first being
made to collect from the garnishment creditors
who had actually received the proceeds ofjudgment. Lundy v. Cappuccio, 54 Utah 420, 181 P.
165 (1919).
Perfecting lien.
Lien is perfected by the attorney's filing his
notice of claim of attorney's hen under this
section in the office of the county recorder of the
county in which the action was commenced,
and by causing the same to be recorded in said
office. Norton v. Mclninch, 50 Utah 253, 166 P.
984 (1917).
— No lien found.
An attorney, who acknowledged to the district court judge presiding over a divorce proceeding that he was holding proceeds from the
sale of a house in which the husband had an
interest in trust, and was ordered by the court
to continue to hold the proceeds in trust, did not
establish a valid attorney's hen. When the

district court awarded monies plus interest to
the wife in the divorce proceeding, the attorney
had a duty to either surrender the proceeds or
appeal the court order if he thought it deprived
him of a lawful attorney's hen. In re Knowlton,
800 P.2d 806 (Utah 1990).
Redemption rights.
Holder or assignee of a recorded attorney's
hen has the right to redeem property subject to
that hen from the purchaser at a sheriffs sale
following mortgage foreclosure of the property.
Downey State Bank v. Major-filakeney Corp.,
578 P.2d 1286 (Utah 1978).
Satisfaction of judgment.
Although an attorney may have a hen upon
proceeds of the judgment for collection of his
fee, this does not give him a personal right to
execute against the other party; a satisfaction
of judgment signed by the judgment creditor
cannot be vacated without action and hearing
in equity. Utah C. V. Fed. Credit Union v.
Jenkins, 528 P.2d 1187 (Utah 1974).
Status of lien.
The attorney holding a hen under this section
upon his chent's cause of action and/or judgment stands in no better position with respect
to others than does his chent. Lundeberg v.
Dastrup, 28 Utah 2d 28, 497 P.2d 648 (1972).
Under this section an attorney may prosecute a chent's action to judgment for the purpose of protecting his hen for the amount of his
fee, such hen not being subject to be defeated by
an unauthorized settlement by the chent
Jeffries v. Third Judicial Dist. Court, 90 Utah
525, 63 P.2d 242 (1936).
Withdrawal after reversal on appeal
Lien did not arise in favor of an attorney who
withdrew from a case after having obtained
reversal of an adverse judgment since in such a
case, there were no proceeds to which a hen
could attach and since, when the attorney withdrew from the case, he left the chent in the
position in which he found him, i.e., with the
lawsuit yet to be tried. Midvale Motors, Inc. v.
Saunders, 21 Utah 2d 181,442 P.2d 938 (1968).
Workers' compensation cases.
Although a 50% contingent attorney's fee
contract was admitted as between the parties
in a compensation case, such a contract was not
binding upon the industrial commission, notwithstanding this section. Ellis v. Industrial
Comm'n, 91 Utah 432, 64 P.2d 363 (1937).
Cited in Neilson v. Neilson, 780 P.2d 1264
(Utah Ct. App. 1989).
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78-51-42

COLLATERAL REFERENCES
Utah Law Review, — The Contingent Fee:
sciplinary Rule, Ethical Consideration, or
ee Competition?, 1979 Utah L. Rev. 547.
Attorney's Fees in Utah, 1984 Utah L. Rev.
3.
Am. J u r . 2d. — 7 Am. Jur. 2d Attorneys at
iw § 237.
C.J.S. - 7A C.J.S. Attorney and Client
280 et seq., 357 et seq.
AXJEL — Right of attorney admitted in one
ate to recover compensation for services ren*red in another state where he was not admitd to the bar, 11 A.L.R.3d 907.
Construction of contingent fee contract as
>gards compensation for services after judglent or on appeal, 13 A.L.R.3d 673.
Validity and effect of contract for attorney's
>mpensation made after inception of attorneylent relationship, 13 A.L.R.3d 701.
Infant's liability for services rendered by at)mey at law under contract with him, 13
uL.R.3d 1251.
Right of attorney appointed by court for indigent accused to, and court's power to award,
ompensation by public, in absence of statute or
ourt rule, 21 A.L.R.3d 819.
Attorney's right to compensation as affected
>y disbarment or suspension before complete
>erformance, 24 AX.R.3d 1193.
Time from which interest begins to run on fee
>r disbursements owed by client to attorney, 29
\.L.R.3d 824.
Attorney's death prior to final adjudication or
settlement of case as affecting compensation
under contingent fee contract, 33 A.LJL3d
1375.
Amount of attorney's compensation in absence of contract or statute fixing amount, 57
AX.R.3d 475.
Validity of statute allowing attorney's fee to
successful claimant but not to defendant, or

vice versa, 73 A.L.R.3d 515.
Circumstances under which attorney has
right to compensation notwithstanding voluntary withdrawal from case, 88 A.L.R.3d 246.
Fee collection practices as ground for disciplinary action, 91 A.L.R.3d 583.
Quantum meruit recovery where attorney
employed under contingency contract is discharged without cause, 92 A.L.R.3d 690.
Method employed in collecting debt due client as ground for disciplinary action against
attorney, 93 A.L.R.3d 880.
Validity and construction of state statute or
court rule fixing maximum fees for attorney
appointed to represent indigent, 3 A.L.R.4th
576.
Charging excessive fee as ground for disciplinary action, 11 A.L.R.4th 133.
Attorney's charging lien as including services
rendered or disbursements made in other than
instant action or proceeding, 23 A.L.R.4th 336.
Priority between lien for fees and judgment
creditor's hen, 34 AX.R.4th 665.
Attorney's retaining lien as affected by action
to collect legal fees, 45 A . L i U t h 198.
Attorney's assertion of retaining Hen as violation of ethical code or rules governing professional conduct, 69 A.L.R.4th 974.
Attorney's retaining lien: what items of client's property or funds are not subject to lien,
70 A.L.R.4th 827.
Excessivenes8 or inadequacy of attorney's
fees in matters involving commercial and general business activities, 23 A.L.R.5th 241.
Priority between attorney's charging Hen
against judgment and opposing party's right of
setoff against same judgment, 27 A.L.R.5th
764.
Key Numbers. — Attorney and Client «=»
130 et seq., 171 et seq.

78-51-42. Refusing to pay over money — Penalty.
An attorney and counselor who receives money or property of his client in the
course of his professional business and who refuses to pay or deliver the same
to the person entitled thereto within a reasonable time after demand is guilty
of a misdemeanor.
History: R A 1898 ft CJL. 1907,9 136; CX.
1917, S 347; FLS. 1933 ft C. 1943, 6-0-41.

Cross-References. — Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.
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42 USCA § 609
42 U.S.C.A. § 609

f>
UNITED STATES CODE ANNOTATED
TITLE 42. THE PUBLIC HEALTH AND WELFARE
CHAPTER 7--SOCIAL SECURITY
SUBCHAPTER IV--GRANTS TO STATES FOR AID AND SERVICES TO NEEDY FAMILIES WITH
CHILDREN AND FOR CHILD-WELFARE SERVICES
PART A--BLOCK GRANTS TO STATES FOR TEMPORARY ASSISTANCE FOR NEEDY FAMILIES
Copr. © West Group 2002. No claim to Orig. U.S. Govt. Works.
Current through P.L. 107-182, approved 5-21-02
(except P.L. 107-171)

g 609. Penalties

(a) In general

Subject to this section:

(1) Use of grant in violation of this part

(A) General penalty

If an audit conducted under chapter 75 of Title 31 finds that an amount paid to a State under section 603 of this title
for a fiscal year has been used in violation of this part, the Secretary shall reduce the grant payable to the State under
section 603(a)(1) of this title for the immediately succeeding fiscal year quarter by the amount so used.

(B) Enhanced penalty for intentional violations

If the State does not prove to the satisfaction of the Secretary that the State did not intend to use the amount in violation
of this part, the Secretary shall further reduce the grant payable to the State under section 603(a)(1) of this title for the
immediately succeeding fiscal year quarter by an amount equal to 5 percent of the State family assistance grant.

(C) Penalty for misuse of competitive welfare-to-work funds

If the Secretary of Labor finds that an amount paid to an entity under section 603(a)(5)(B) of this title has been used
in violation of subparagraph (B) or (C) of section 603(a)(5) of this title, the entity shall remit to the Secretary of Labor
an amount equal to the amount so used.
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(2) Failure to submit required report

(A) In general

If the Secretary determines that a State has not, within 45 days after the end of a fiscal quarter, submitted the report
required by section 611(a) of this title for the quarter, the Secretary shall reduce the grant payable to the State under
section 603(a)(1) of this title for the immediately succeeding fiscal year by an amount equal to 4 percent of the State
family assistance grant.

(B) Rescission of penalty

The Secretary shall rescind a penalty imposed on a State under subparagraph (A) with respect to a report if the State
submits the report before the end of the fiscal quarter that immediately succeeds the fiscal quarter for which the report
was required.

(3) Failure to satisfy minimum participation rates

(A) In general

If the Secretary determines that a State to which a grant is made under section 603 of this title for a fiscal year has
failed to comply with section 607(a) of this title for the fiscal year, the Secretary shall reduce the grant payable to the
State under section 603(a)( 1) of this title for the immediately succeeding fiscal year by an amount equal to the applicable
percentage of the State family assistance grant.

(B) "Applicable percentage" defined

As used in subparagraph (A), the term "applicable percentage" means, with respect to a State(i) if a penalty was not imposed on the State under subparagraph (A) for the immediately preceding fiscal year, 5
percent; or
(ii) if a penalty was imposed on the State under subparagraph (A) for the immediately preceding fiscal year, the lesser
of(I) the percentage by which the grant payable to the State under section 603(a)(1) of this title was reduced for such
preceding fiscal year, increased by 2 percentage points; or
(11)21 percent.

(C) Penalty based on severity of failure

The Secretary shall impose reductions under subparagraph (A) with respect to a fiscal year based on the degree of
noncompliance, and may reduce the penalty if the noncompliance is due to circumstances that caused the State to become
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a needy State (as defined in section 603(b)(6) of this title) during the fiscal year or if the noncompliance is due to
extraordinary circumstances such as a natural disaster or regional recession. The Secretary shall provide a written report
to Congress to justify any waiver or penalty reduction due to such extraordinary circumstances.

(4) Failure to participate in the income and eligibility verification system

If the Secretary determines that a State program funded under this part is not participating during a fiscal year in the
income and eligibility verification system required by section 1320b-7 of this title, the Secretary shall reduce the grant
payable to the State under section 603 (a)( 1) of this title for the immediately succeeding fiscal year by an amount equal
to not more than 2 percent of the State family assistance grant.

(5) Failure to comply with paternity establishment and child support enforcement requirements under part D of this
subchapter

Notwithstanding any other provision of this chapter, if the Secretary determines that the State agency that administers
a program funded under this part does not enforce the penalties requested by the agency administering part D of this
subchapter against recipients of assistance under the State program who fail to cooperate in establishing paternity or in
establishing, modifying, or enforcing a child support order in accordance with such part and who do not qualify for any
good cause or other exception established by the State under section 654(29) of this title, the Secretary shall reduce the
grant payable to the State under section 603 (a)( 1) of this title for the immediately succeeding fiscal year (without regard
to this section) by not more than 5 percent.

(6) Failure to timely repay a Federal loan fund for State welfare programs

If the Secretary determines that a State has failed to repay any amount borrowed from the Federal Loan Fund for State
Welfare Programs established under section 606 of this title within the period of maturity applicable to the loan, plus
any interest owed on the loan, the Secretary shall reduce the grant payable to the State under section 603(a)(1) of this
title for the immediately succeeding fiscal year quarter (without regard to this section) by the outstanding loan amount,
plus the interest owed on the outstanding amount. The Secretary shall not forgive any outstanding loan amount or interest
owed on the outstanding amount.

(7) Failure of any State to maintain certain level of historic effort

(A) In general

The Secretary shall reduce the grant payable to the State under section 603(a)( 1) of this title for fiscal year 1998,1999,
2000, 2001, 2002, or 2003 by the amount (if any) by which qualified State expenditures for the then immediately
preceding fiscal year are less than the applicable percentage of historic State expenditures with respect to such preceding
fiscal year.

(B) Definitions

As used in this paragraph:
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(i) Qualified State expenditures

(I) In general

The term "qualified State expenditures'* means, with respect to a State and a fiscal year, the total expenditures by the
State during the fiscal year, under all State programs, for any of the following with respect to eligible families:
(aa) Cash assistance, including any amount collected by the State as support pursuant to a plan approved under part D
of this subchapter, on behalf of a family receiving assistance under the State program funded under this part, that is
distributed to the family under section 657(a)(1)(B) of this title and disregarded in determining the eligibility of the
family for, and the amount of, such assistance.
(bb) Child care assistance.
(cc) Educational activities designed to increase self-sufficiency, job training, and work, excluding any expenditure for
public education in the State except expenditures which involve the provision of services or assistance to a member of
an eligible family which is not generally available to persons who are not members of an eligible family.
(dd) Administrative costs in connection with the matters described in items (aa), (bb), (cc), and (ee), but only to the
extent that such costs do not exceed 15 percent of the total amount of qualified State expenditures for the fiscal year.
(ee) Any other use of funds allowable under section 604(a)(1) of this title.

(II) Exclusion of transfers from other State and local programs

Such term does not include expenditures under any State or local program during a fiscal year, except to the extent that(aa) the expenditures exceed the amount expended under the State or local program in the fiscal year most recently
ending before August 22, 1996; or
(bb) the State is entitled to a payment under former section 603 of this title (as in effect immediately before August 22,
1996) with respect to the expenditures.

(Ill) Exclusion of amounts expended to replace penalty grant reductions

Such term does not include any amount expended in order to comply with paragraph (12).

(IV) Eligible families

As used in subclause (I), the term "eligible families" means families eligible for assistance under the State program
funded under this part, families that would be eligible for such assistance but for the application of section 608(a)(7) of
this title, and families of aliens lawfully present in the United States that would be eligible for such assistance but for
the application of title IV of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996.

(ii) Applicable percentage
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The term "applicable percentage" means for fiscal years 1997 through 2002, 80 percent (or, if the State meets the
requirements of section 607(a) of this title for the fiscal year, 75 percent).

(iii) Historic State expenditures

The term "historic State expenditures" means, with respect to a State, the lesser of(I) the expenditures by the State under this part and part F of this subchapter (as in effect during fiscal year 1994) for
fiscal year 1994; or
(II) the amount which bears the same ratio to the amount described in subclause (I) as~
(aa) the State family assistance grant, plus the total amount required to be paid to the State under former section 603 of
this title for fiscal year 1994 with respect to amounts expended by the State for child care under subsection (g) or (i) of
section 602 of this title (as in effect during fiscal year 1994); bears to
(bb) the total amount required to be paid to the State under former section 603 of this title (as in effect during fiscal year
1994) for fiscal year 1994.

Such term does not include any expenditures under the State plan approved under this part (as so in effect) on behalf of
individuals covered by a tribal family assistance plan approved under section 612 of this title, as determined by the
Secretary.

(iv) Expenditures by the State

The term "expenditures by the State" does not include(I) any expenditure from amounts made available by the Federal Government;
(II) any State funds expended for the medicaid program under subchapter XIX of this chapter;
(III) any State funds which are used to match Federal funds provided under section 603(a)(5) of this title; or
(IV) any State funds which are expended as a condition of receiving Federal funds other than under this section.

Notwithstanding subclause (IV) of the preceding sentence, such term includes expenditures by a State for child care
in a fiscal year to the extent that the total amount of the expenditures does not exceed the amount of State expenditures
in fiscal year 1994 or 1995 (whichever is the greater) that equal the non-Federal share for the programs described in
section 618(a)(1)(A) of this title.

(v) Source of data

In determining expenditures by a State for fiscal years 1994 and 1995, the Secretary shall use information which was
reported by the State on ACF Form 231 or (in the case of expenditures under part F of this subchapter) ACF Form 331,
available as of the dates specified in clauses (ii) and (iii) of section 603(a)(1)(D) of this title.

(8) Noncompliance of State child support enforcement program with requirements of part D of this subchapter
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(A) In general

If the Secretary finds, with respect to a State's program under part D of this subchapter, in a fiscal year beginning on
or after October 1, 1997(i)(I) on the basis of data submitted by a State pursuant to section 654( 15)(B) of this title, or on the basis of the results
of a review conducted under section 652(a)(4) of this title, that the State program failed to achieve the paternity
establishment percentages (as defined in section 652(g)(2) of this title), or to meet other performance measures that may
be established by the Secretary;
(II) on the basis of the results of an audit or auditsconducted under section 652(a)(4)(C)(i) of this title that the State
data submitted pursuant to section 654(15)(B) of this title is incomplete or unreliable; or
(III) on the basis of the results of an audit or audits conducted under section 652(a)(4)(C) of this title that a State failed
to substantially comply with 1 or more of the requirements of part D of this subchapter (other than paragraph (24), or
subparagraph (A) or (B)(i) of paragraph (27), of section 654 of this title); and
(ii) that, with respect to the succeeding fiscal year(I) the State failed to take sufficient corrective action to achieve the appropriate performance levels or compliance as
described in subparagraph (A)(i); or
(II) the data submitted by the State pursuant to section 654(15)(B) of this title is incomplete or unreliable;

the amounts otherwise payable to the State under this part for quarters following the end of such succeeding fiscal year,
prior to quarters following the end of the first quarter throughout which the State program has achieved the paternity
establishment percentages or other performance measures as described in subparagraph (A)(i)(I), or is in substantial
compliance with 1 or more of the requirements of part D of this subchapter as described in subparagraph (A)(i)(III), as
appropriate, shall be reduced by the percentage specified in subparagraph (B).

(B) Amount of reductions

The reductions required under subparagraph (A) shall be—
(i) not less than 1 nor more than 2 percent;
(ii) not less than 2 nor more than 3 percent, if the finding is the 2nd consecutive finding made pursuant to subparagraph
(A); or
(iii) not less than 3 nor more than 5 percent, if the finding is the 3rd or a subsequent consecutive such finding.

(C) Disregard of noncompliance which is of a technical nature

For purposes of this section and section 652(a)(4) of this title, a State determined as a result of an audit(i) to have failed to have substantially complied with 1 or more of the requirements of part D of this subchapter shall
be determined to have achieved substantial compliance only if the Secretary determines that the extent of the
noncompliance is of a technical nature which does not adversely affect the performance ofthe State's program under part
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D of this subchapter; or
(ii) to have submitted incomplete or unreliable data pursuant to section 654(15)(B) of this title shall be determined
to have submitted adequate data oniy if the Secretary determines that the extent of the incompleteness or unreliability
of the data is of a technical nature which does not adversely affect the determination of the level of the State's paternity
establishment percentages (as defined under section 652(g)(2) of this title) or other performance measures that may
be established by the Secretary.

(9) Failure to comply with 5-year limit on assistance

If the Secretary determines that a State has not complied with section 608(a)(7) of this title during a fiscal year, the
Secretary shall reduce the grant payable to the State under section 603(a)(1) of this title for the immediately succeeding
fiscal year by an amount equal to 5 percent of the State family assistance grant.

(10) Failure of State receiving amounts from contingency fund to maintain 100 percent of historic effort

If, at the end of any fiscal year during which amounts from the Contingency Fund for State Welfare Programshave been
paid to a State, the Secretary finds that the qualified State expenditures (as defined in paragraph (7)(B)(i) (other than the
expenditures described in subclause (I)(bb) of that paragraph)) under the State program funded under this part for the
fiscal year are less than 100 percent of historic State expenditures (as defined in paragraph (7)(B)(iii) of this subsection),
excluding any amount expended by the State for child care under subsection (g) or (i) of section 602 of this title (as in
effect during fiscal year 1994) for fiscal year 1994, the Secretary shall reduce the grant payable to the State under section
603(a)(1) of this title for the immediately succeeding fiscal year by the total of the amounts so paid to the State that the
State has not remitted under section 603(b)(6) of this title.

(11) Failure to maintain assistance to adult single custodial parent who cannot obtain child care for child under age 6

(A) In general

If the Secretary determines that a State to which a grant is made under section 603 of this title for a fiscal year has
violated section 607(e)(2) of this title during the fiscal year, the Secretary shall reduce the grant payable to the State
under section 603(a)(1) of this title for the immediately succeeding fiscal year by an amount equal to not more than 5
percent of the State family assistance grant.

(B) Penalty based on severity of failure

The Secretary shall impose reductions under subparagraph (A) with respect to a fiscal year based on the degree of
noncompliance.

(12) Requirement to expend additional State funds to replace grant reductions; penalty for failure to do so

If the grant payable to a State under section 603(a)(1) of this title for a fiscal year is reduced by reason of this
subsection, the State shall, during the immediately succeeding fiscal year, expend under the State program funded under
this part an amount equal to the total amount of such reductions. If the State fails during such succeeding fiscal year to
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make the expenditure required by the preceding sentence from its own funds, the Secretary may reduce the grant payable
to the State under section 603(a)( 1) of this title for the fiscal year that follows such succeeding fiscal year by an amount
equal to the sum of(A) not more than 2 percent of the State family assistance grant; and
(B) the amount of the expenditure required by the preceding sentence.

(13) Penalty for failure of state to maintain historic effort during year in which welfare-to-work grant is received

If a grant is made to a State under section 603(a)(5)(A) of this title for a fiscal year and paragraph (7) of this subsection
requires the grant payable to the State under section 603(a)(1) of this title to be reduced for the immediately succeeding
fiscal year, then the Secretary shall reduce the grant payable to the State under section 603(a)(1) of this title for such
succeeding fiscal year by the amount of the grant made to the State under section 603(a)(5)(A) of this title for the fiscal
year.

(14) Penalty for failure to reduce assistance for recipients refusing without good cause to work

(A) In general

If the Secretary determines that a State to which a grant is made under section 603 of this title in a fiscal year has
violated section 607(e) of this title during the fiscal year, the Secretary shall reduce the grant payable to the State under
section 603(a)(1) of this title for the immediately succeeding fiscal year by an amount equal to not less than 1 percent
and not more than 5 percent of the State family assistance grant.

(B) Penalty based on severity of failure

The Secretary shall impose reductions under subparagraph (A) with respect to a fiscal year based on the degree of
noncompliance.

(b) Reasonable cause exception

(1) In general

The Secretary may not impose a penalty on a State under subsection (a) of this section with respect to a requirement
if the Secretary determines that the State has reasonable cause for failing to comply with the requirement.

(2) Exception

Paragraph (1) of this subsection shall not apply to any penalty under paragraph (6), (7), (8), (10), (12), or (13) of
subsection (a) of this section.
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(c) Corrective compliance plan

(1) In general

(A) Notification of violation

Before imposing a penalty against a State under subsection (a) of this section with respect to a violation of this part,
the Secretary shall notify the State of the violation and allow the State the opportunity to enter into a corrective
compliance plan in accordance with this subsection which outlines how the State will correct or discontinue, as
appropriate, the violation and how the State will insure continuing compliance with this part.

(B) 60-day period to propose a corrective compliance plan

During the 60-day period that begins on the date the State receives a notice provided under subparagraph (A) with
respect to a violation, the State may submit to the Federal Government a corrective compliance plan to correct or
discontinue, as appropriate, the violation.

(C) Consultation about modifications

During the 60-day period that begins with the date the Secretary receives a corrective compliance plan submitted by
a State in accordance with subparagraph (B), the Secretary may consult with the State on modifications to the plan.

(D) Acceptance of plan

A corrective compliance plan submitted by a State in accordance with subparagraph (B) is deemed to be accepted by
the Secretary if the Secretary does not accept or reject the plan during 60-day period that begins on the date the plan is
submitted.

(2) Effect of correcting or discontinuing violation

The Secretary may not impose any penalty under subsection (a) of this section with respect to any violation covered
by a State corrective compliance plan accepted by the Secretary if the State corrects or discontinues, as appropriate
fFNll the violation pursuant to the plan.

(3) Effect of failing to correct or discontinue violation

The Secretary shall assess some or all of a penalty imposed on a State under subsection (a) of this section with respect
to a violation if the State does not, in a timely manner, correct or discontinue, as appropriate, the violation pursuant to
a State corrective compliance plan accepted by the Secretary.

Digitized
by the
W. Hunter
Law Library,
J. Reuben
School, BYU.
Copr.
© Howard
West 2002
No Claim
to Orig.
U.S. Clark
Govt.Law
Works
Machine-generated OCR, may contain errors.

Page 11
(4) Inapplicability to certain penalties

This subsection shall not apply to the imposition of a penalty against a State under paragraph (6), (7), (8), (10), (12),
or (13) of subsection (a) of this section.

(d) Limitation on amount of penalties

(1) In general

In imposing the penalties described in subsection (a) of this section, the Secretary shall not reduce any quarterly
payment to a State by more than 25 percent.

(2) Carryforward of unrecovered penalties

To the extent that paragraph (1) of this subsection prevents the Secretary from recovering during a fiscal year the full
amount of penalties imposed on a State under subsection (a) of this section for a prior fiscal year, the Secretary shall
apply any remaining amount of such penalties to the grant payable to the State under section 603(a)(1) of this title for
the immediately succeeding fiscal year.
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42 USCA § 654
42 U.S.C.A. § 654

P>
UNITED STATES CODE ANNOTATED
TITLE 42. THE PUBLIC HEALTH AND WELFARE
CHAPTER 7--SOCIAL SECURITY
SUBCHAPTER 1V--GRANTS TO STATES FOR AID AND SERVICES TO NEEDY FAMILIES WITH
CHILDREN AND FOR CHILD-WELFARE SERVICES
PART D--CHILD SUPPORT AND ESTABLISHMENT OF PATERNITY
Copr. © West Group 2002. No claim to Orig. U.S. Govt. Works.
Current through P.L. 107-182, approved 5-21-02
(except P.L. 107-171)

? 654. State plan for child and spousal support

A State plan for child and spousal support must(1) provide that it shall be in effect in all political subdivisions of the State;
(2) provide for financial participation by the State;
(3) provide for the establishment or designation of a single and separate organizational unit, which meets such staffing
and organizational requirements as the Secretary may by regulation prescribe, within the State to administer the plan;
(4) provide that the State will—
(A) provide services relating to the establishment of paternity or the establishment, modification, or enforcement of
child support obligations, as appropriate, under the plan with respect t o (i) each child for whom (I) assistance is provided under the State program funded under part A of this subchapter, (II)
benefits or services for foster care maintenance are provided under the State program funded under part E of this
subchapter, (III) medical assistance is provided under the State plan approved under subchapter XIX of this chapter, or
(IV) cooperation is required pursuant to section 6(1)( 1) of the Food Stamp Act of 1977 (7 U.S.C 2015(0(1)), unless, in
accordance with paragraph (29), good cause or other exceptions exist;
(ii) any other child, if an individual applies for such services with respect to the child; and
(B) enforce any support obligation established with respect t o (i) a child with respect to whom the State provides services under the plan; or
(ii) the custodial parent of such a child;
(5) provide that (A) in any case in which support payments are collected for an individual with respect to whom an
assignment pursuant to section 608(a)(3) ofthis title is effective, such payments shall be made to the State for distribution
pursuant to section 657 of this title and shall not be paid directly to the family, and the individual will be notified on a
monthly basis (or on a quarterly basis for so long as the Secretary determines with respect to a State that requiring such
notice on a monthly basis would impose an unreasonable administrative burden) of the amount of the support payments
collected, and (B) in any case in which support payments are collected for an individual pursuant to the assignment made
under section 1396k of this title, such payments shall be made to the State for distribution pursuant to section 1396k of
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this title, except that this clause shall not apply to such payments for any month after the month in which the individual
ceases to be eligible for medical assistance:
(6) provide that(A) services under the plan shall be made available to residents of other States on the same terms as to residents of the
State submitting the plan,
(B) an application fee for furnishing such services shall be imposed on an individual, other than an individual receiving
assistance under a State program funded under part A or E of this subchapter, or under a State plan approved under
subchapter XIX of this chapter, or who is required by the State to cooperate with the State agency administering the
program under this part pursuant to subsection (1) or (m) of section 2015 of Title 7, and shall be paid by the individual
applying for such services, or recovered from the absent parent, or paid by the State out of its own funds (the payment
of which from State funds shall not be considered as an administrative cost of the State for the operation of the plan, and
shall be considered income to the program), the amount of which
(i) will not exceed $25 (or such higher or lower amount (which shall be uniform for all States) as the Secretary may
determine to be appropriate for any fiscal year to reflect increases or decreases in administrative costs), and
(ii) may vary among such individuals on the basis of ability to pay (as determined by the State),
(C) a fee of not more than $25 may be imposed in any case where the State requests the Secretary of the Treasury to
withhold past-due support owed to or on behalf of such individual from a tax refund pursuant to section 664(a)(2) of this
title,
(D) a fee (in accordance with regulations of the Secretary) for performing genetic tests may be imposed on any
individual who is not a recipient of assistance under a State program funded under part A of this subchapter, and
(E) any costs in excess of the fees so imposed may be collected(i) from the parent who owes the child or spousal support obligation involved; or
(ii) at the option of the State, from the individual to whom such services are made available, but only if such State has
in effect a procedure whereby all persons in such State having authority to order child or spousal support are informed
that such costs areto be collected from the individual to whom such services were made available;
(7) provide for entering into cooperative arrangements with appropriate courts and law enforcement officials and Indian
tribes or tribal organizations (as defined in subsections (e) and (1) of section 450b of Title 25) (A) to assist the agency
administering the plan, including the entering into of financial arrangements with such courts and officials in order to
assure optimum results under such program, and (B) with respect to any other matters of common concern to such courts
or officials and the agency administering the plan;
(8) provide that, for the purpose of establishing parentage, establishing, setting the amount of, modifying, or enforcing
child support obligations, or making or enforcing a child custody or visitation determination, as defined in section
663(d)(1) of this title, the agency administering the plan will establish a service to locate parents utilizing(A) all sources of information and available records; and
(B) the Federal Parent Locator Service established under section 653 of this title,

and shall, subject to the privacy safeguards required under paragraph (26), disclose only the information described in
sections 653 and 663 of this title to the authorized persons specified in such sections for the purposes specified in such
sections;
(9) provide that the State will, in accordance with standards prescribed by the Secretary, cooperate with any other
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State(A) in establishing paternity, if necessary;
(B) in locating a noncustodial parent residing in the State (whether or not permanently) against whom any action is
being taken under a program established under a plan approved under this part in another State;
(C) in securing compliance by a noncustodial parent residing in such State (whether or not permanently) with an order
issued by a court of competent jurisdiction against such parent for the support and maintenance of the child or children
or the parent of such child or children with respect to whom aid is being provided under the plan of such other State;
(D) in carrying out other functions required under a plan approved under this part; fFNH and
(E) not later than March 1, 1997, in using the forms promulgated pursuant to section 652(a)( 11) of this title for income
withholding, imposition of liens, and issuance of administrative subpoenas in interstate child support cases;
(10) provide that the State will maintain a full record of collections and disbursements made under the plan and have
an adequate reporting system;
(11)(A) provide that amounts collected as support shall be distributed as provided in section 657 of this title; and
(B) provide that any payment required to be made under section 656 or 657 of this title to a family shall be made to the
resident parent, legal guardian, or caretaker relative having custody of or responsibility for the child or children;
(12) provide for the establishment of procedures to require the State to provide individuals who are applying for or
receiving services under the State plan, or who are parties to cases in which services are being provided under the State
plan(A) with notice of all proceedings in which support obligations might be established or modified; and
(B) with a copy of any order establishing or modifying a child support obligation, or (in the case of a petition for
modification) a notice of determination that there should be no change in the amount of the child support award, within
14 days after issuance of such order or determination;
(13) provide that the State will comply with such other requirements and standards as the Secretary determines to be
necessary to the establishment of an effective program for locating noncustodial parents, establishing paternity, obtaining
support orders, and collecting support payments and provide that information requests by parents who are residents of
other States be treated with the same priority as requests by parents who are residents of the State submitting the plan;
(14)(A) comply with such bonding requirements, for employees who receive, disburse, handle, or have access to, cash,
as the Secretary shall by regulations prescribe;
(B) maintain methods of administration which are designed to assure that persons responsible for handling cash receipts
shall not participate in accounting or operating functions which would permit them to conceal in the accounting records
the misuse of cash receipts (except that the Secretary shall by regulations provide for exceptions to this requirement in
the case of sparsely populated areas where the hiring of unreasonable additional staff would otherwise be necessary);
(15) provide for(A) a process for annual reviews of and reports to the Secretary on the State program operated under the State plan
approved under this part, including such information as may be necessary to measure State compliance with Federal
requirements for expedited procedures, using such standards and procedures as are required by the Secretary, under
which the State agency will determine the extent to which the program is operated in compliance with this part; and
(B) a process of extractingfromthe automated data processing system required by paragraph (16) and transmitting to
the Secretary data and calculations concerning the levels of accomplishment (and rates of improvement) with respect to
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applicable performance indicators (including paternity establishment percentages) to the extent necessary for purposes
of sections 652(g) and 658 of this title:
(16) provide, for the establishment and operation by the State agency in accordance with an (initial and annually
updated) advance automated data processing planning document approved under section 652(d) of this title, of a
statewide automated data processing and information retrieval system meeting the requirements of section 654a of this
title designed effectively and efficiently to assist management in the administration of the State plan, so as to control,
account for, and monitor all the factors in the support enforcement collection and paternity determination process under
such plan;
(17) provide that the State will have in effect an agreement with the Secretary entered into pursuant to section 663 of
this title for the use of the Parent Locator Service established under section 653 of this title, and provide that the State
will accept and transmit to the Secretary requests for information authorized under the provisions of the agreement to
be furnished by such Service to authorized persons, will impose and collect (in accordance with regulations of the
Secretary) a fee sufficient to cover the costs to the State and to the Secretary incurred by reason of such requests, will
transmit to the Secretary from time to time (in accordance with such regulations) so much of the fees collected as are
attributable to such costs to the Secretary so incurred, and during the period that such agreement is in effect will
otherwise comply with such agreement and regulations of the Secretary with respect thereto;
(18) provide that the State has in effect procedures necessary to obtain payment of past-due support from overpayments
made to the Secretary of the Treasury as set forth in section 664 of this title, and take all steps necessary to implement
and utilize such procedures;
(19) provide that the agency administering the plan(A) shall determine on a periodic basis, from information supplied pursuant to section 508 of the Unemployment
Compensation Amendments of 1976, whether any individuals receiving compensation under the State's unemployment
compensation law (including amounts payable pursuant to any agreement under any Federal unemployment compensation
law) owe child support obligations which are being enforced by such agency; and
(B) shall enforce any such child support obligations which are owed by such an individual but aire not being met(i) through an agreement with such individual to have specified amounts withheld from compensation otherwise
payable to such individual and by submitting a copy of any such agreement to the State agency administering the
unemployment compensation law; or
(ii) in the absence of such an agreement, by bringing legal process (as defined in section 659(i)(5) of this title) to
require the withholding of amounts from such compensation; and
(20) provide, to the extent required by section 666 of this title, that the State (A) shall have in effect all of the laws to
improve child support enforcement effectiveness which are referred to in that section, and (B) shall implement the
procedures which are prescribed in or pursuant to such laws;
(21)(A) at the option of the State, impose a late payment fee on all overdue support (as defined in section 666(e) of
this title) under any obligation being enforced under this part, in an amount equal to a uniform percentage determined
by the State (not less than 3 percent nor more than 6 percent) of the overdue support, which shall be payable by the
noncustodial parent owing the overdue support; and
(B) assure that the fee will be collected in addition to, and only after full payment of, the overdue support, and that the
imposition of the late payment fee shall not directly or indirectly result in a decrease in the amount of the support which
is paid to the child (or spouse) to whom, or on whose behalf, it is owed;
(22) in order for the State to be eligible to receive any incentive payments under section 658 of this title, provide that,
if one or more political subdivisions of the State participate in the costs of carrying out activities under the State plan
during any period, each such subdivision shall be entitled to receive an appropriate share (as determined by the State)
of any such incentive payments made to the State for such period, taking into account the efficiency and effectiveness
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of the activities carried out under the State plan by such political subdivision:
(23) provide that the State will regularly and frequently publicize, through public service announcements, the
availability of child support enforcement services under the plan and otherwise, including information as to any
application fees for such services and a telephone number or postal address at which further information may be obtained
and will publicize the availability and encourage the use of procedures for voluntary establishment of paternity and child
support by means the State deems appropriate;
(24) provide that the State will have in effect an automated data processing and information retrieval system(A) by October 1, 1997, which meets all requirements of this part which were enacted on or before October 13,1988;
and
(B) by October 1, 2000, which meets all requirements of this part enacted on or before August 22, 1996, exceptthat
such deadline shall be extended by 1 day for each day (if any) by which the Secretary fails to meet the deadline imposed
by section 344(a)(3) of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996;
(25) provide that if a family with respect to which services are provided under the plan ceases to receive assistance
under the State program funded under part A of this subchapter, the State shall provide appropriate notice to the family
and continue to provide such services, subject to the same conditions and on the same basis as in the case of other
individuals to whom services are furnished under the plan, except that an application or other request to continue
services shall not be required of such a family and paragraph (6)(B) shall not apply to the family;
(26) have in effect safeguards, applicable to all confidential information handled by the State agency, that are designed
to protect the privacy rights of the parties, inciuding(A) safeguards against unauthorized use or disclosure of information relating to proceedings or actions to establish
paternity, or to establish, modify, or enforce support, or to make or enforce a child custody determination;
(B) prohibitions against the release of information on the whereabouts of 1 party or the child to another party against
whom a protective order with respect to the former party or the child has been entered;
(C) prohibitions against the release of information on the whereabouts of 1 party or the child to another person if the
State has reason to believe that the release of the information to that person may result in physical or emotional harm to
the party or the child. [FN21
(D) in cases in which the prohibitions under subparagraphs (B) and (C) apply, the requirement to notify the Secretary,
for purposes of section 653(b)(2) of this title, that the State has reasonable evidence of domestic violence or child abuse
against a party or the child and that the disclosure of such information could be harmful to the party or the child; and
(E) procedures providing that when the Secretary discloses information about a parent or child to a State court or an
agent of a State court described in section 653(c)(2) or 663(d)(2)(B) of this title, and advises that court or agent that the
Secretary has been notified that there is reasonable evidence of domestic violence or child abuse pursuant to section
653(b)(2) of this title, the court shall determine whether disclosure to any other person of information receivedfromthe
Secretary could be harmful to the parent or child and, if the court determines that disclosure to any other person could
be harmful, the court and its agents shall not make any such disclosure;
(27) provide that, on and after October 1, 1998, the State agency will(A) operate a State disbursement unit in accordance with section 654b of this title; and
(B) have sufficient State staff (consisting of State employees) and (at State option) contractors reporting directly to the
State agency to~
(i) monitor and enforce support collections through the unit in cases being enforced by the State pursuant to section
654(4) of this title (including carrying out the automated data processing responsibilities described in section 654A(g)
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of this title); and
(ii) take the actions described in section 666(c)( I) of this title in

appropriate cases;

(28) provide that, on and after October 1, 1997, the State will operate a State Directory of New Hires in accordance
with section 653a of this title;
(29) provide that the State agency responsible for administering the State plan(A) shall make the determination (and redetermination at appropriate intervals) as to whether an individual who has
applied for or is receiving assistance under the State program funded under part A of this subchapter, the State program
under part E of this subchapter, the State program under subchapter XIX of this chapter, or the food stamp program, as
defined under section 3(h) of the Food Stamp Act of 1977 (7 U.S.C. 2012(h)), is cooperating in good faith with the State
in establishing the paternity of, or in establishing, modifying, or enforcing a support order for, any child of the individual
by providing the State agency with the name of, and such other information as the State agency may require with respect
to, the noncustodial parent of the child, subject to good cause and other exceptions which(i) in the case of the State program funded under part A of this subchapter, the State program under part E of this
subchapter, or the State program under subchapter XIX of this chapter shall, at the option of the State, be defined, taking
into account the best interests of the child, and applied in each case, by the State agency administering such program;
and
(ii) in the case of the food stamp program, as defined under section 3(h) of the Food Stamp Act of 1977 (7 U.S.C.
2012(h)), shall be defined and applied in each case under that program in accordance with section 6(1)(2) of the Food
Stamp Act of 1977 (7 U.S.C. 2015(0(2));
(B) shall require the individual to supply additional necessary information and appear at interviews, hearings, and legal
proceedings;
(C) shall require the individual and the child to submit to genetic tests pursuant to judicial or administrative order;
(D) may request that the individual sign a voluntary acknowledgment of paternity, after notice of the rights and
consequences of such an acknowledgment, but may not require the individual to sign an acknowledgment or otherwise
relinquish the right to genetic tests as a condition of cooperation and eligibility for assistance under the State program
funded under part A of this subchapter, the State program under part E of this subchapter, the State program under
subchapter XIX of this chapter, or the food stamp program, as defined under section 3(h) of the Food Stamp Act of 1977
(7 U.S.C. 2012(h)); and
(E) shall promptly notify the individual and the State agency administering the State program funded under part A of
this subchapter, the State agency administering the State program under part E of this subchapter, the State agency
administering the State program under subchapter XIX of this chapter, or the State agency administering the food stamp
program, as defined under section 3(h) of the Food Stamp Act of 1977 (1 U.S.C. 2012(h)), of each such determination,
and if noncooperation is determined, the basis therefor;
(30) provide that the State shall use the definitions established under section 652(a)(5) of this title in collecting and
reporting information as required under this part;
(31) provide that the State agency will have in effect a procedure for certifying to the Secretary, for purposes of the
procedure under section 652(k) of this title, determinations that individuals owe arrearages of child support in an amount
exceeding $5,000, under which procedure(A) each individual concerned is afforded notice of such determination and the consequences thereof, and an
opportunity to contest the determination; and
(B) the certification by the State agency is furnished to the Secretary in such format, and accompanied by such
supporting documentation, as the Secretary may require;
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(32)(A) provide that any request for services under this part by a foreign reciprocating country or a foreign country with
which the State has an arrangement described in section 659a(d) of this title shall be treated as a request by a State;
(B) provide, at State option, notwithstanding paragraph (4) or any other provision of this part, for services under the
plan for enforcement of a spousal support order not described in paragraph (4)(B) entered by such a country (or
subdivision); and
(C) provide that no applications will be required from, and no costs will be assessed for such services against, the
foreign reciprocating country or foreign obligee (but costs may at State option be assessed against the obligor); and
(33) provide that a State that receives funding pursuant to section 628 of this title and that has within its borders Indian
country (as defined in section 1151 of Title 18) may enter into cooperative agreements with an Indian tribe or tribal
organization (as defined in subsections (e) and (1) of section 450b of Title 25), if the Indian tribe or tribal organization
demonstrates that such tribe or organization has an established tribal court system or a Court of Indian Offenses with the
authority to establish paternity, establish, modify, or enforce support orders, or to enter support orders in accordance with
child support guidelines established or adopted by such tribe or organization, under which the State and tribe or
organization shall provide for the cooperative delivery of child support enforcement services in Indian country and for
the forwarding of all collections pursuant to the functions performed by the tribe or organization to the State agency, or
conversely, by the State agency to the tribe or organization, which shall distribute such collections in accordance with
such agreement.

The State may allow the jurisdiction which makes the collection involved to retain any application fee under paragraph
(6)(B) or any late payment fee under paragraph (21). Nothing in paragraph (33) shall void any provision of any
cooperative agreement entered into before August 22, 1996, nor shall such paragraph deprive any State of jurisdiction
over Indian country (as so defined) that is lawfully exercised under section 1322 of Title 25.
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VI, § 2663(c)(14), (j)(2)(B)(x), 98 Stat. 1166, 1170; Aug. 16, 1984. Pub.L. 98-378. Sg 3(a). (c) to (f), 5(b),
6(a). 11(b)(1). 12(a), (b), 14(a), 21(d). 98 Stat. 1306, 1310, 1311, 1314, 1318, 1319, 1320, 1324; Dec. 22. 1987. Pub.L.
100-203, Title IX. §§ 9141(a)(2), 9142(a), 101 Stat. 1330-321, 1330-322; Oct. 13. 1988. Pub.L. 100-485. Title I, §§
104(a). 111(c). 123(a). (d). 102 Stat. 2348, 2349, 2352, 2353; Oct. 12, 1995. Pub.L. 104-35.$ 1(a). 109 Stat 294;
Aug. 22, 1996. Pub.L. 104-193. Title I, § 108(c)(l 1), (12). Title III. $$ 301(a). (b). 302(b)(2). 303(a). 304(a). 312(a),
313(a). 316(g)(1). 324(b). 332.333.342(a). 343(b). 344(a)(1). (4). 370(a)(2), 371(b), 375(a). (c). 395(d)(1)(D). (2)(B),
110 Stat. 2166,2199,2204,2205,2207,2209,2218,2223,2230,2233,2234,2236,2252,2254,2256,2259,2260; Aug.
5, 1997, Pub.L. 105-33, Title V. SS 5531(a). 5542(c). 5545.5546(a). 5548,5552,5556(b), 111 Stat. 625,631,633,635,
637; Dec. 14, 1999. Pub.L. 106-169. Title IV. $ 401(g). (h). 113 Stat. 1858.)

fFNll So in original. The semicolon should probably be a comma.

fFN21 So in original. The period probably should be a semicolon.
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$ 654b. Collection and disbursement of support payments

(a) State disbursement unit

(1) In general

In order for a State to meet the requirements of this section, the State agency must establish and operate a unit (which
shall be known as the "State disbursement unit") for the collection and disbursement of payments under support orders(A) in all cases being enforced by the State pursuant to section 654(4) of this title; and
(B) in all cases not being enforced by the State under this part in which the support order is initially issued in the State
on or after January 1, 1994, and in which the income of the noncustodial parent is subject to withholding pursuant to
section 666(a)(8)(B) of this title.

(2) Operation

The State disbursement unit shall be operated—
(A) directly by the State agency (or 2 or more State agencies under a regional cooperative agreement), or (to the extent
appropriate) by a contractor responsible directly to the State agency; and
(B) except in cases described in paragraph (1 )(B), in coordination with the automated system established by the State
pursuant to section 654a of this title.

(3) Linking of local disbursement units

The State disbursement unit may be established by linking local disbursement units through an automated information
network, subject to this section, if the Secretary agrees that the system will not cost more nor take more time to establish
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or operate than a centralized system. In addition, employers shall be given 1 location to which income withholding is
sent.

(b) Required procedures

The State disbursement unit shall use automated procedures, electronic processes, and computer-driven technology to
the maximum extent feasible, efficient, and economical, for the collection and disbursement of support payments,
including procedures—
(1) for receipt of payments from parents, employers, and other States, and for disbursements to custodial parents and
other obligees, the State agency, and the agencies of other States;
(2) for accurate identification of payments;
(3) to ensure prompt disbursement of the custodial parent's share of any payment; and
(4) to furnish to any parent, upon request, timely information on the current status of support payments under an order
requiring payments to be made by or to the parent, except that in cases described in subsection (a)( 1 )(B) of this section,
the State disbursement unit shall not be required to convert and maintain in automated form records of payments kept
pursuant to section 666(a)(8)(B)(iii) of this title before the effective date of this section.

(c) Timing of disbursements

(1) In general

Except as provided in paragraph (2), the State disbursement unit shall distribute all amounts payable under section
657(a) of this title within 2 business days after receipt from the employer or other source of periodic income, if sufficient
information identifying the payee is provided. The date of collection for amounts collected and distributed under this
part is the date of receipt by the State disbursement unit, except that if current support is withheld by an employer in the
month when due and is received by the State disbursement unit in a month other than the month when due, the date of
withholding may be deemed to be the date of collection.

(2) Permissive retention of arrearages

The State disbursement unit may delay the distribution of collections toward arrearages until the resolution of any timely
appeal with respect to such arrearages.

(d) Business day defined

As used in this section, the term "business day" means a day on which State offices are open for regular business.
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(Aug. 14, 1935. c. 531. Title IV. $ 454B. as added Aug. 22. 19%. Pub.L. 104-193. Title HI. $ 312(b). 110 Stat. 2207,
and amended Aug. 5, 1997, 105-33. Title V, § 5549, \\ 1 Stat. 633.)
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HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1996 Acts. House Report No. 104-651 and House Conference Report No. 104- 725, see 1996 U.S. Code Cong, and
Adm. News, p. 2183.

1997 Acts. House Report No. 105-149, House Conference Report No. 105-217, and Statement by President, see 1997
U.S. Code Cong, and Adm. News, p. 176.

References in Text

Effective date of this section is Oct. 1, 1998, with limited exception to unit handling payment, see section 312(d) of
Pub.L. 104-193, set out as a note under this section.

Amendments

1997 Amendments. Subsec. (c)(1). Pub.L. 105-33, § 5549, inserted "The date of collection for amounts collected and
distributed under this part is the date of receipt by the State disbursement unit, except that if current support is withheld
by an employer in the month when due and is received by the State disbursement unit in a month other than the month
when due, the date of withholding may be deemed to be the date of collection." following "identifying the payee is
provided."

Effective and Applicability Provisions

1997 Acts. Amendments by Pub.L. 105-33 made by sections 5531 to 5556 to take effect as if included in the enactment
of Title III of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (Pub.L. 104-193, Aug. 22,
1996,110 Stat. 2105), except for amendments made by section 5532(b)(2) (amending section 608(a)(3)(A) of this title),
see section 5557 of Pub.L. 105-33. set out as a note under section 608 of this title.

1996 Acts. For effective date of Title III of Pub.L. 104-193. see section 395(a) to (c) of Pub.L. 104-193, set out as a
note under section 654 of this title.

Section 312(d) of Pub.L. 104-193 provided that:

"(1) In generaL-Except as provided in paragraph (2), the amendments made by this section [enacting this section and
amending sections 654 and 654a of this title] shall become effective on October 1, 1998.
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§ 657. Distribution of collected support

(a) In general

Subject to subsections (d) and (e) of this section, an amount collected on behalf of a family as support by a State
pursuant to a plan approved under this part shall be distributed as follows:

(1) Families receiving assistance

In the case of a family receiving assistance from the State, the State shall—
(A) pay to the Federal Government the Federal share of the amount so collected; and
(B) retain, or distribute to the family, the State share of the amount so collected.

In no event shall the total of the amounts paid to the Federal Government and retained by the State exceed the total of
the amounts that have been paid to the family as assistance by the State.

(2) Families that formerly received assistance

In the case of a family that formerly received assistancefromthe State:

(A) Current support payments

To the extent that the amount so collected does not exceed the amount required to be paid to the family for the month
in which collected, the State shall distribute the amount so collected to the family.
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(B) Payments of arrearages

To the extent that the amount so collected exceeds the amount required to be paid to the family for the month in which
collected, the State shall distribute the amount so collected as follows:

(i) Distribution of arrearages that accrued after the family ceased to receive assistance

(I) Pre-October 1997

Except as provided in subclause (II), the provisions of this section as in effect and applied on the day before August 22,
1996 (other then subsection (b)(1) (as so in effect)), shall apply with respect to the distribution of support arrearages
that(aa) accrued after the family ceased to receive assistance, and
(bb) are collected before October 1, 1997.

(II) Post-September 1997

With respect to the amount so collected on or after October 1, 1997 (or before such date, at the option of the State)—

(aa) In general

TheState shall first distribute the amount so collected (other than any amount described in clause (iv)) to the family to
the extent necessary to satisfy any support arrearages with respect to the family that accrued after the family ceased to
receive assistance from the State.

(bb) Reimbursement of governments for assistance provided to the family

After the application of division (aa) and clause (ii)(II)(aa) with respect to the amount so collected, the State shall retain
the State share of the amount so collected, and pay to the Federal Government the Federal share (as defined in subsection
(c)(2) of this section) of the amount so collected, but only to the extent necessary to reimburse amounts paid to the family
as assistance by the State.

(cc) Distribution of the remainder to the family

To the extent that neither division (aa) nor division (bb) applies to the amount so collected, the State shall distribute the
amount to the family.

(ii) Distribution of arrearages that accrued before the family received assistance
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Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

\

Page 4
(I) Pre-October 2000

Except as provided in subclause (II), the provisions of this section as in effect and applied on August 21, 1996 (other
than subsection (b)(1) (as so in effect)), shall apply with respect to the distribution of support arrearages that(aa) accrued before the family received assistance, and
(bb) are collected before October 1, 2000.

(II) Post-September 2000

Unless, based on the report required by paragraph (5), the Congress determines otherwise, with respect to the amount
so collected on or after October 1, 2000 (or before such date, at the option of the State)--

(aa) In general

The State shall first distribute the amount so collected (other than any amount described in clause (iv)) to the family to
the extent necessary to satisfy any support arrearages with respect to the family that accrued before the family received
assistance from the State.

(bb) Reimbursement of governments for assistance provided to the family

After the application of clause (i)(II)(aa) and division (aa) with respect to the amount so collected, the State shall retain
the State share of the amount so collected, and pay to the Federal Government the Federal share (as defined in subsection
(c)(2) of this section) of the amount so collected, but only to the extent necessary to reimburse amounts paid to the family
as assistance by the State.

(cc) Distribution of the remainder to the family

To the extent that neither division (aa) nor division (bb) applies to the amount so collected, the State shall distribute the
amount to the family.

(iii) Distribution of arrearages that accrued while the family received assistance

In the case of a family described in this subparagraph, the provisions of paragraph (1) shall apply with respect to the
distribution of support arrearages that accrued while the family received assistance.

(iv) Amounts collected pursuant to section 664

Notwithstanding any other provision of this section, any amount of support collected pursuant to section 664 of this
title shall be retained by the State to the extent past-due support has been assigned to the State as a condition ofreceiving
assistancefromthe State, up to the amount necessary to reimburse the State for amounts paid to the family as assistance
by the State. The State shall pay to the Federal Government the Federal share of the amounts so retained. To the extent
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the amount collected pursuant to section 664 of this title exceeds the amount so retained, the State shall distribute the
excess to the family.

(v) Ordering rules for distributions

For purposes of this subparagraph, unless an earlier effective date is required by this section, effective October 1,
2000, the State shall treat any support arrearages collected, except for amounts collected pursuant to section 664 of this
title, as accruing in the following order:
(I) To the period after the family ceased to receive assistance.
(II) To the period before the family received assistance.
(HI) To the period while the family was receiving assistance.

(3) Families that never received assistance

In the case of any other family, the State shall distribute the amount so collected to the family.

(4) Families under certain agreements

In the case of an amount collected for a family in accordance with a cooperative agreement under section 654(33) of
this title, distribute the amount so collected pursuant to the terms of the agreement.

(5) Study and report

Not later than October 1, 1999, the Secretary shall report to the Congress the Secretary's findings with respect t o (A) whether the distribution of post-assistance arrearages to families has been effective in moving people off of welfare
and keeping them off of welfare;
(B) whether early implementation of a pre-assistance arrearage program by some States has been effective in moving
people off of welfare and keeping them off of welfare;
(C) what the overall impact has been of the amendments made by the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 with respect to child support enforcement in moving people off of welfare and keeping them
off of welfare; and
(D) based on the information and data the Secretary has obtained, what changes, if any, should be made in the policies
related to the distribution of child support arrearages.

(6) State option for applicability

Notwithstanding any other provision of this subsection, a State may elect to apply the rules described in clauses (i)(II),
(ii)(II), and (v) of paragraph (2)(B) to support arrearages collected on and after October 1,1998, and, if the State makes
such an election, shall apply the provisions of this section, as in effect and applied on the day before August 22,1996,
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other than subsection (b)(1) (as so in effect), to amounts collected before October 1, 1998.

(b) Continuation of assignments

Any rights to support obligations, assigned to a State as a condition of receiving assistance from the State under part
A of this subchapter and in effect on September 30, 1997 (or such earlier date, on or after August 22, 1996, as the State
may choose), shall remain assigned after such date.

(c) Definitions

As used in subsection (a) of this section:

(1) Assistance

The term "assistance from the State" means(A) assistance under the State program funded under part A of this subchapter or under the State plan approved under
part A of this subchapter (as in effect on August 21,1996); and
(B) foster care maintenance payments under the State plan approved under part E of this subchapter.

(2) Federal share

The term "Federal share" means that portion of the amount collected resulting from the application of the Federal
medical assistance percentage in effect for the fiscal year in which the amount is distributed.

(3) Federal medical assistance percentage

The term "Federal medical assistance percentage" means(A) 75 percent, in the case of Puerto Rico, the Virgin Islands, Guam, and American Samoa; or
(B) the Federal medical assistance percentage (as defined in section 1396d(b) of this title, as such section was in effect
on September 30, 1995) in the case of any other State.

(4) State share

The term "State share" means 100 percent minus the Federal share.

(d) Gap payments not subject to distribution under this section

At State option, this section shall not apply to any amount collected on behalf of a family as support by the State (and
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paid to the family in addition to the amount of assistance otherwise payable to the family) pursuant to a plan approved
under this part if such amount would have been paid to the family by the State under section 602(a)(28) of this title, as
in effect and applied on the day before August 21,1996.

(e) Foster care maintenance payments

Notwithstanding the preceding provisions of this section, amounts collected by a State as child support for months in
any period on behalf of a child for whom a public agency is making foster care maintenance payments under part E of
this subchapter (42 U.S.C 670 et seq.)-(1) shall be retained by the State to the extent necessary to reimburse it for the foster care maintenance payments made
with respect to the child during such period (with appropriate reimbursement of the Federal Government to the extent
of its participation in the financing);
(2) shall be paid to the public agency responsible for supervising the placement of the child to the extent that the
amounts collected exceed the foster care maintenance payments made with respect to the child during such period but
not the amounts required by a court or administrative order to be paid as support on behalf of the child during such
period; and the responsible agency may use the payments in the manner it determines will serve the best interests of the
child, including setting such payments aside for the child's future needs or making all or a part thereof available to the
person responsible for meeting the child's day-to-day needs; and
(3) shall be retained by the State, if any portion of the amounts collected remains after making the payments required
under paragraphs (1) and (2), to the extent that such portion is necessary to reimburse the State (with appropriate
reimbursement to the Federal Government to the extent of its participation in the financing) for any past foster care
maintenance payments (or payments of assistance under the State program funded under part A of this subchapter (42
U.S.C. 601 et seq.)) which were made with respect to the child (and with respect to which past collections have not
previously been retained);

and any balance shall be paid to the State agency responsible for supervising the placement of the child, for use by such
agency in accordance with paragraph (2).
(f) Redesignated (e)
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:|LED DISTRICT C0UR T
T^jrd Judicial District

AUG 2'i2001
\y

M. DIRK EASTMOND (951)
Respondent's Past Attorney and
a Party-in-Interest
140 West 9000 South, SuiteS
Sandy, Utah 84070-2033
Telephone: (801)566-4000

'

v

Oeputv Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH, SALT LAKE DEPARTMENT
STEVEN WADE FISHER,
Petitioner,

ORDER ON OBJECTION TO
COMMISSIONER'S
RECOMMENDATION

vs.
NANETTE FISHER,

:
Respondent.

STATE OF UTAH, Office of
Recovery Services,
Intervenor.

CIVIL NO. 98 49 03545 DA
JUDGE: TIMOTHY R. HANSON
COMMISSIONER: SUSAN BRADFORD

:

The Objection to Commissioner's Recommendation to Grant Motion to Quash Attorney's Lien,
Motion for Order Allowing Withdrawal of Counsel, and the issue of the amount of counsel's attorney's
fees subject to such attorney's lien came on for hearing before the above-entitled court on May 9, 2001,
Notice of such hearing having been given by the court in its Minute Entry of April 4, 2001, a copy of
which had been timely mailed to all parties in interest. At such hearing the State of Utah was present
through its Deputy Attorney General, Michelle Claire Tack, and M. Dirk Eastmond appeared on his own
behalf. Neither the Petitioner, nor the Respondent appeared in person, or through counsel. However, the
Respondent had previously contacted the court clerk and indicated she had received notice of such
hearing, but was unable to attend, and telephonically requested a continuance of such hearing. The
Honorable Timothy R. Hanson, District Court Judge, presided. Having reviewed court's file in this
matter, including all memoranda submitted by parties, accepting proffers of evidence, and hearing
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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arguments of counsel, the court enters the following:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
1. Respondent's telephonic motion to continue the hearing or May 9, 2001 is denied.
2. Counsel, M. Dirk Eastmond, is allowed to withdraw from further representation of the
Respondent in the above-entitled matter and the court has signed and entered an. Order Allowing
Withdrawal of Counsel previously proposed to the court, in view of Respondent's termination of
counsel. Counsel is allowed to continue as a Party-in-Interest in this matter for the purpose of any
further proceeding on the issues relating to his attorney's lien, including any appeal, and it is not
necessary to bifurcate the proceeding or assign a miscellaneous case number, as counsel suggests,
3. Counsel's fees, costs and interest charged the Respondent as set forth in counsel's monthly
billing statements totaling the amount of SI 1,669.77 are found to have been reasonably and necessarily
incurred, comparable to the amount of fees of attorneys of comparable experience in the local
geographical area, are not excessive, and are otherwise appropriate. However, the court instructs
counsel to back out and subtract any time expended and legal fees charged relating to the issue of
enforcing counsel's attorney's lien.
4. Based upon counsel's representations, and the agreement of counsel present, the court finds
that the amount charged Respondent relating solely to the enforcement of counsel's attorney's lien
equals $2,285, which the court believes was not incurred in the representation of Respondent, even
though counsel's Legal Representation Agreement provides that Respondent will be obligated to
reimburse counsel for his fees and costs incurred in the collection of counsel's fees. Further, it is
reasonable to find that $50 in interest has accured on the amount of $2,285, and this amount should be
additionally backed out from the amount subject to counsel's attorney's lien. After subtracting such
amount relating only to the enforcement of counsel's attorney's lien of $2,285, and interest of $50, the
court orders that the amount of $9,334.77 is subject to counsel's attorney's lien, plus after accruing
interest from May 1, 2001 at the rate set forth under the Legal Representation Agreement between
counsel and Respondent.
5. The court rules that counsel's attorney's lien does not attach to future ongoing child support
owed by Petitioner to Respondent but is otherwise a valid and enforceable statutory lien under Utah
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Code Ann. § 78-51-41, and shall attach to all property awarded the Respondent in the divorce
proceeding, including past child support that has been reduced to judicial judgment or judgment by
operation of law pursuant to Utah Code Ann. § 78-45-9.3 (2000), and the court overrules the
Recommendation of Commissioner Bradford to this extent. However, the court rules that counsel's
attorney's lien does not attach to future or ongoing child support on the grounds that future child support
belongs to the child of the parties, and to this extent Commissioner Bradford's Recommendation is
upheld.
6. The request of counsel for attorney's fees from the State of Utah relating to the enforcement
of his attorney's lien is denied in this matter on the grounds that it has not been shown that the state's
Motion to Quash was entirely without merit and brought in bad faith, given the court's upholding of
Commissioner Bradford's Recommendation with respect the attachment of such lien against future child
support.
Dated thiQQ day of(jjtl^
^

.2001.
BYJHE COURT:

'4-'

HOIfORABLi; TIMOTHY R. HANSON,
ird JUdi^ial DistrictCourt Judge
Approved as to form and substance:

L&JLL.

Michelle Claire Tack,
Assistant Attorney General

Dated: ft/rtpi
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FE3 2 G 2C01
MICHELLE CLAIRE TACK #6044
<£ COUNTY
1^
SAW^AKE
COUNTY
Assistant Attorney General
MARK L. SHURTLEFF*#4666
Attorney General
Attorney for State of Utah
515 East 100 South
P.O. Box 1980
SALT LAKE CITY, UT 8411:
Telephone: (801) 536-858 9
Fax: (801) 536-8315
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
STEVEN FISHER,
Petitioner,

ORDER QUASHING
ATTORNEY LIEN

)

Civil

NANETTE FISHER,
Respondent.

No.

984903545

J u d g e TIMOTHY R. HANSON
Comm SUSAN BRADFORD

STATE OF UTAH, Office cf
Recovery Services,
Intervenor.

The State's Motion to Quash Attorney's Lien was heard on December
4, 2000, before Commissioner SUSAN BRADFORD.

The State was

represented by MICHELLE CLAIRE TACK, Assistant Attorney General.
STEVEN FISHER appeared with counsel ORSON WEST. NANETTE FISHER was
absent, but her counsel M. DIRK EASTMOND appeared.
Based on the argument of counsel and being advised, now
therefore, The Court finds:
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That ongoing child support is the right of the child

pursuant to current case law and therefore Respondent's counsel's lien
can not be attached to said support.
2.

That the proper procedure to enforce an attorney's lien is

to bring a separate action against the client.

Counsel's sending of

monthly billing statements does not constitute an attempt to collect
from the Respondent sufficient to make the filed attorney lien
enforceable.
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MAJLING

I certify that cz m e

(fl

CERTIFICATE

day of February, 2001, a copy of the

foregoing Order Quashing Attorney's Lien was mailed, postage prepaid,

to:
ORSON E. WEST
180 S 200 W STE 215
SALT LAKE CITY, 'JT 9 4111
M. DIRK I.-.STMCMD
140 W ?000 5
SANDY, S? S4C~:

Laura Motch
Secretary
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NOTICES TO PARTIES
TO THE PARTIES ABOVE-NAMED;
Pursuant to Rule 4-504 of the Code of Judicial Administration,
the above Order Quashing Attorney Lien will be filed with the THIRD
Judicial District Court within five (5) days of service upon you.
Your objections, if any, must be submitted to the Court and to the
undersigned Assistant Attorney General within five (5) days of this
service.
* * * * *

Upon entry of this order, each party shall file identifying
information with the court and shall update that information as
changes occur. The identifying information required shall include -..e
person's social security number, driver's license number, residential
and mailing addresses, telephone numbers, and the name, address ana
teleDhone number cf employers. Failure to comply with this requirement
may affect your right to notice of future child support actions in
this case.
(See Utah Code Annotated §62A-ll-304.4)
Dated this

^

day of December-, 2000.

'MICHELLE CLAIRE TACK
Assistant Attorney General
Attorney for State of Utah
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[Code of Federal Regulations]
[Title 45, Volume 2]
[Revised as of October 1, 2001]
From the U.S. Government Printing Office via GPO Access
[CITE: 45CFR304]
[Page 260-268]
TITLE 45--PUBLIC WELFARE
CHAPTER III--OFFICE OF CHILD SUPPORT ENFORCEMENT
PART 304--FEDERAL FINANCIAL PARTICIPATION--Table of Contents

Sec.
304.10
304.11
304.12
304.15
304.20
304.21

General administrative requirements.
Effect of State rules.
Incentive payments.
Cost allocation.
Availability and rate of Federal financial participation.
Federal financial participation in the costs of cooperative
arrangements with courts and law enforcement officials.
304.22 Federal financial participation in purchased support enforcement
services.
304.23 Expenditures for which Federal financial participation is not
available.
304.24 Equipment--Federal financial participation.
304.25 Treatment of expenditures; due date.
304.26 Determination of Federal share of collections.
304.27 [Reserved]
304.29 Applicability of other regulations.
304.30 Public sources of State's share.
304.40 Repayment of Federal funds by installments.
3 04.5 0 Treatment of program income.
304.95 [Reserved]
[ [Page 261]]
Authority: 42 U.S.C. 651 through 655, 657, 1302, 1396a(a) (25),
1396b(d)(2), 1396b(o), 1396b(p), andl396(k).
Editorial Note: Nomenclature changes to part 3 04 appear at 64 FR
6252, Feb. 9, 1999.
Source: 40 FR 27166, June 26, 1975, unless otherwise noted.
Sec. 304.10

General administrative requirements.

As a condition for Federal financial participation, the provisions
of part 74 of this title (with the exception of 45 CFR 74.23, Cost
Sharing or Matching and 45 CFR 74.52, Financial Reporting) establishing
uniform administrative requirements and cost principles shall apply to
all grants made to States under this part.
[40 FR 27166, June 26, 1975, as amended at 61 FR 67241, Dec. 20, 1996]
Sec. 304.11

Effect of State rules.

Subject to the provisions and limitations of title IV-D of the Act
and chapter III, Federal financial participation will be available in
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expenditures made under the State plan (including the administration
thereof) in accordance with applicable State laws, rules, regulations,
and standards governing expenditures by State and local child support
enforcement agencies.
Sec.

304.12

Incentive payments.

(a) Definitions. For the purposes of this section:
Non-title IV-A collections means support collections, on behalf of
individuals receiving services under this title, satisfying a support
obligation which has not been assigned under section 408(a)(3) of the
Act or section 471(a)(17) of the Act, including collections treated in
accordance with paragraph (b)(4)(ii) of this section .
Title IV-A collections means support collections satisfying an
assigned support obligation under section 408(a) (3) of the Act or
section 471(a)(17) of the Act, including collections treated in
accordance with paragraph (b)(4)(ii) of this section.
Total IV-D administrative costs means total IV-D administrative
expenditures claimed by a State in a specified fiscal year adjusted in
accordance with paragraphs (b) (4) (iii) , (b) (4) (iv) and (b) (4) (v) of this
section.
(b) Incentive payments to States. Effective October 1, 1985, the
Office shall compute incentive payments for States for a fiscal year in
recognition of title IV-A collections and of non-title IV-A collections.
(1) A portion of a State's incentive payment shall be computed as a
percentage of the State's title IV-A collections, and a portion of the
incentive payment shall be computed as a percentage of its non-title IVA collections. The percentages are determined separately for title IV-A
and non-title IV-A portions of the incentive. The percentages are based
on the ratio of the State's title IV-A collections to the State's total
administrative costs and the State's non-title IV-A collections to the
State's total administrative costs in accordance with the following
schedule:

Ratio of collections to total IV-D administrative costs

Percent of
collection
paid as an
incentive

Less than 1.4
6.0
At least 1.4
6.5
At least 1.6
7.0
At least 1.8
7.5
At least 2.0
8. 0
At least 2.2
8.5
At least 2.4
9.0
At least 2.6
9.5
At least 2.8
10.0
(2) The ratios of the State's title IV-A and non-title IV-A
collections to total IV-D administrative costs will be truncated at one
decimal place.
(3) The portion of the incentive payment paid to a State for a
fiscal year in recognition of its non-title IV-A collections is limited
to the percentage of the portion of the incentive payment paid for that
fiscal year in recognition of its title IV-A collections, as follows:
(i) 100 percent in fiscal years 1986 and 1987;
(ii) 105 percent in fiscal year 1988;
(iii) 110 percent in fiscal year 1989; and
(iv) 115 percent in fiscal year 1990 and thereafter.
(4) In calculating the amount of incentive payments, the following
conditions apply:
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(i) Only those title IV-A and non-title IV-A collections distributed
and expenditures claimed by the State in the fiscal year shall be used
to determine
[ [Page 262]]
the incentive payment payable for that fiscal year;
(ii) Support collected by one State on behalf of individuals
receiving IV-D services in another State shall be treated as having been
collected in full by each State;
(iii) Fees paid by individuals, recovered costs, and program income
such as interest earned on collections shall be deducted from total IV-D
administrative costs;
(iv) At the option of the State, laboratory costs incurred in
determining paternity may be excluded from total IV-D administrative
costs; and
(v) Effective January 1, 1990, amounts expended by the State in
carrying out a special project under section 455(e) of the Act shall not
be included in the State's total IV-D administrative costs.
(vi) Costs of demonstration projects for evaluating model procedures
for reviewing child support awards under section 103 (e) of Public Law
100-485 shall not be included in the State's total IV-D administrative
costs.
(c) Payment of incentives. (1) The Office will estimate the total
incentive payment that each State will receive for the upcoming fiscal
year.
(2) Each State will include one-quarter of the estimated total
payment in its quarterly collection report which will reduce the amount
that would otherwise be paid to the Federal government to reimburse its
share of assistance payments under Sees. 302.51 and 302.52 of this
chapter.
(3) Following the end of a fiscal year, the Office will calculate
the actual incentive payment the State should have received based on the
reports submitted for that fiscal year. If adjustments to the estimate
made under paragraph (c)(1) of this section are necessary, the State's
IV-A grant award will be reduced or increased because of over- or underestimates for prior quarters and for other adjustments.
(4) For FY 1985, the Office will calculate a State's incentive
payment based on title IV-A collections retained by the State and paid
to the family under Sec. 302.51(b)(1) of this chapter.
(5) For FY 1986 and 1987, a State will receive the higher of the
amount due it under the incentive system and Federal matching rate in
effect as of FY 1986 or 80 percent of what it would have received under
the incentive system and Federal matching rate in effect during FY 1985.
[54 FR 32312, Aug. 4, 1989, as amended at 56 FR 8005, Feb. 26, 1991; 64
FR 6252, Feb. 9, 1999]
Sec. 304.15

Cost allocation.

A State agency in support of its claims under title IV-D of the
Social Security Act must have an approved cost allocation plan on file
with the Department in accordance with the requirements contained in
Subpart E of 45 CFR part 95. Subpart E also sets forth the effect on FFP
if the requirements contained in that subpart are not met.
[47 FR 17509, Apr. 23, 1982]
Sec. 3 04.20

Availability and rate of Federal financial participation.

(a) Federal financial participation at the applicable matching rate
is available for:
(1) Necessary expenditures under the State title IV-D plan for the
support enforcement services and activities specified in this section
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and Sec. 304.21 provided to individuals from whom an assignment of
support rights as defined in Sec. 301.1 of this chapter has been
obtained;
(2) Parent locator services for individuals eligible pursuant to
Sec. 302.33 of this title;
(3) Paternity and support services under the State plan for
individuals eligible pursuant to Sec. 302.33 of this chapter.
(b) Services and activities for which Federal financial
participation will be available shall be those made pursuant to the
approved title IV-D State plan which are determined by the Secretary to
be necessary expenditures properly attributable to the Child Support
Enforcement program, except any expenditure incurred in providing
location services to individuals listed in Sec. 302.35(c)(4) of this
title, including the following:
(1) The administration of the State Child Support Enforcement
program, including but not limited to the following:
[ [Page 263]]
(i) The establishment and administration of the State plan;
(ii) Monitoring the progress of program development and operations
and evaluating the quality, efficiency, effectiveness and scope of
support enforcement services available in each political subdivision;
(iii) The establishment of all necessary agreements with other State
and local agencies or private providers for the provision of services in
support of support enforcement in accordance with the Procurement
Standards found in 45 CFR 74.40 et seq. These agreements may include:
(A) Necessary administrative agreements for support services;
(B) Utilization of State and local information resources;
(C) Cooperation with courts and law enforcement officials pursuant
to Sec. 302.34 of this chapter;
(iv) Securing compliance with the requirements of the State plan in
operations under any agreements;
(v) The development and maintenance of systems for fiscal and
program records and reports required to be made to the Office based on
these records;
(vi) The development of a cost allocation system pursuant to
Sec. 304.15 of this chapter;
(vii) The financial control of the State plan including the
administration of Federal grants pursuant to Sec. 3 01.15 of this
chapter;
(viii) The establishment of agreements with agencies administering
the State's title IV-A and IV-E plans in order to establish criteria
for:
(A) Referral of cases to the IV-D agency;
(B) Reporting o n a timely basis information necessary to the
determination and redetermination of eligibility and amount of
assistance payments;
(C) The procedures to be used to transfer collections from the IV-D
agency to the IV-A or IV-E agency before or after the distribution
described in Sec. 302.51 or Sec. 302.52, respectively, of this chapter.
(ix) The establishment of agreements with Medicaid agencies
necessary to carry out required IV-D activities and to establish
criteria for:
(A) Referring cases to the IV-D agency;
(B) Reporting on a timely basis information necessary for the
determination and redetermination of eligibility for Medicaid;
(C) Transferring collections from the IV-D agency to the Medicaid
agency in accordance with Sec. 302.51(c) of this chapter.
(2) The establishment of paternity including:
(i) Reasonable attempts to determine the identity of the child's
father such as:
(A) Investigation;
(B) The development of evidence including the use of the polygraph
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and genetic tests;
(C) Pre-trial discovery;
(ii) Court or other actions to establish paternity pursuant to
procedures established under State statutes or regulations having the
effect of law;
(iii) Identifying competent laboratories that perform genetic tests
as described in Sec. 303.5(c) of this chapter and making a list of those
laboratories available;
(iv) Referral of cases to the IV-D agency of another State to
establish paternity when appropriate;
(v) Cooperation with other States in determining paternity;
(vi) Payments up to $20 to hospitals, State birth record agencies,
and other entities designated by the State and participating in the
State's voluntary paternity establishment program, under Sec. 303.5(g)
of this chapter, for each voluntary acknowledgment obtained pursuant to
an agreement with the IV-D agency;
(vii) Developing and providing to hospitals, State birth record
agencies, and other entities designated by the State and participating
in the State's voluntary paternity establishment program, under
Sec.
303.5(g) of this chapter, written and audiovisual materials about
paternity establishment and forms necessary to voluntarily acknowledge
paternity; and
(viii) Reasonable and essential short-term training associated with
the State's program of voluntary paternity establishment services under
Sec. 303.5(g).
(3) The establishment and enforcement of support obligations
including:
[ [Page 2 64]]
(i) Investigation, the development of evidence and when appropriate,
bringing court actions;
(ii) Determination of the amount of the child support obligation
including developing the information needed for a financial assessment;
(iii) Referral of cases to the IV-D agency of another State to
establish a child support obligation when appropriate;
(iv) Enforcement of a support obligation including those activities
associated with collections and the enforcement of court orders, such as
contempt citations, issuance of warrants, investigation, income
withholding and processing, and the obtaining and enforcing of courtordered support through civil or criminal proceedings either in the
State that granted the order or in another State;
(v) Investigation and prosecution of fraud related to child and
spousal support.
(4) The collection and distribution of support payments including:
(i) An effective system for making collections of established
support obligations and identifying delinquent cases and attempting to
collect support from these cases;
(ii) Referral of cases to the IV-D agency of another State for
collection when appropriate;
(iii) Making collections for another State;
(iv) The distribution of funds as required by this chapter;
(v) Making the IV-A agency aware of the amounts collected and
distributed to the family for the purposes of determining eligibility
for, and amount of, assistance under the State title IV-A plan;
(vi) Making the Medicaid agency aware of amounts collected and
distributed to the family for the purposes of determining eligibility
for assistance under the State XIX plan.
(5) The establishment and operation of the State parent locator
service including:
(i) Utilization of appropriate State and local locate sources to
locate noncustodial parents;
(ii) Utilization of the Federal Parent Locator Service;
(iii) Collection
of the fee pursuant to Sec. 303.70(e) of this
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chapter;
(iv) Referral of requests for location of an noncustodial parent to
the IV-D agency of another State;
(v) Cooperation with another State in locating an noncustodial
parent;
(6) Activities related to requests for certification of collection
of support delinquencies by the Secretary of the Treasury pursuant to
Sec. 303.71 of this chapter.
(7) Activities related to requests for utilization of the United
States district courts pursuant to Sec. 303.73 of this chapter.
(8) Establishing and maintaining case records as required by
Sec. 303.2 of this chapter.
(9) The operation of systems that meet the conditions of
Sec. 307.35(a) of this chapter; and
(10) Systems approved in accordance with 4 5 CFR part 95, subpart F.
(See Sec. 307.35(b) of this chapter.)
(11) Required medical support activities as specified in
Sees. 303.30 and 303.31 of this chapter.
(c) Until September 30, 1997, Federal financial participation is
available at the 90 percent rate for the planning design, development,
installation and enhancement of computerized support enforcement systems
that meet the requirements in Sec. 307.30(a) of this chapter.
(d) Federal financial participation at the 90 percent rate is
available for laboratory costs incurred in determining paternity on or
after October 1, 1988, including the costs of obtaining and transporting
blood and other samples of genetic material, repeated testing when
necessary, analysis of test results, and the costs for expert witnesses
in a paternity determination proceeding, but only if the expert witness
costs are included as part of the genetic testing contract.
[40 FR 27166, June 26, 1975, as amended at 46 FR 1276, Jan. 6, 1981; 47
FR 24719, June 8, 1982; 47 FR 57282, Dec. 23, 1982; 49 FR 33263, Aug.
22, 1984; 50 FR 19656, May 9, 1985; 50 FR 41894, Oct. 16, 1985; 54 FR
32313, Aug. 4, 1989; 56 FR 8005, Feb. 26, 1991; 56 FR 22355, May 15,
1991; 57 FR 47002, Oct. 14, 1992; 59 FR 66251, Dec. 23, 1994; 61 FR
67241, Dec. 20, 1996; 63 FR 44814, Aug. 21, 1998; 64 FR 6252, Feb.. 9,
1999; 64 FR 11810, Mar. 10, 1999]
[ [Page 265]]
Sec. 3 04.21 Federal financial participation in the costs of cooperative
arrangements with courts and law enforcement officials.
(a) General. Subject to the conditions and limitations specified in
this part, Federal financial participation (FFP) at the applicable
matching rate is available in the costs of cooperative agreements with
appropriate courts and law enforcement officials in accordance with the
requirements of Sec. 3 02.34 of this chapter. Law enforcement officials
means district attorneys, attorneys general, and similar public
attorneys and prosecutors and their staff. When performed under written
agreement, costs of the following activities are subject to
reimbursement:
(1) The activities, including administration of such activities,
specified in Sec. 304.20(b)(2) through (8) of this chapter;
(2) Reasonable and essential short term training of court and law
enforcement staff assigned on a full or part time basis to support
enforcement functions under the cooperative agreement.
(b) Limitations. Federal financial participation is not available
in:
(1) Service of process and court filing fees unless the court or law
enforcement agency would normally be required to pay the cost of such
fees;
(2) Costs of compensation (salary and fringe benefits) of judges;
(3) Costs of travel and training related to the judicial
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determination process incurred by judges;
(4) Office-related costs, such as space, equipment, furnishings and
supplies, incurred by judges;
(5) Compensation (salary and fringe benefits), travel and training,
and office-related costs incurred by administrative and support staffs
of judges;
(6) Costs of cooperative arrangements that do not meet the
requirements of Sec. 303.107 of this chapter.
(c) Methods of determining costs. The State IV-D agency has
discretion with respect to the method of calculating eligible
expenditures by courts and law enforcement officials under cooperative
agreements. However, any method used must account for specific costs
incurred on behalf of cases receiving services under the IV-D State
plan.
(d) When agreements take effect. FFP is available in IV-D costs
incurred as of the first day of the calendar quarter in which a
cooperative agreement or amendment is signed by parties sufficient to
create a contractual arrangement under State law.
[47 FR 53017, Nov. 2 4 , 1982, as amended at 47 FR 57284, Dec. 23, 1982;
50 FR 19656, May 9, 1985; 54 FR 30223, July 19, 1989; 64 FR 6252, Feb.
9, 1999]
Sec. 304.22 Federal financial participation in purchased support
enforcement services.
Federal financial participation is available at the applicable
matching rate for the purchase of support enforcement services as
provided for in the State plan to the extent that payment for such
purchased services is in accordance with rates of payment established by
the State which do not exceed the amounts reasonable and necessary to
assure quality of such service and in the case of such services
purchased from other public agencies, the cost reasonably assignable to
such services. The determination that the amounts are reasonable and
necessary and that the costs are reasonably assignable must be fully
documented in the IV-D agency records. Support enforcement services
which may be purchased with Federal financial participation are those
for which Federal financial participation is otherwise available under
Sec. 3 04.2 0 and which are included under the approved State plan.
[40 FR 27166, June 26, 1975, as amended at 47 FR 57282, Dec. 23, 1982;
50 FR 19656, May 9, 1985]
Sec. 3 04.23 Expenditures for which Federal financial participation is
not available.
Federal financial participation at the applicable matching rate is
not available for:
(a) Activities related to administering title I, IV-A, X, XIV, X V I ,
XIX or XX of the A c t .
(b) Purchased support enforcement services which are not secured in
accordance with Sec. 3 04.22.
(c) Construction and major renovations.
[[Page 266]]
(d) Education and training programs and educational services except
direct cost of short term training provided to IV-D agency staff or
pursuant to Sees. 304.20(b)(2)(viii) and 304.21.
(e) Any expenditures which have been reimbursed b y fees collected as
required by this chapter.
(f) Any costs of caseworkers as described in Sec. 303.20(e) of this
part.
(g) Medical support enforcement activities performed under
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cooperative agreements in accordance with Sees. 303.30 and 303.31 of
this chapter.
(h) Any expenditures made to carry out an agreement under
Sec. 303.15 of this chapter.
(i) Any expenditures for jailing of parents in child support
enforcement cases.
(j) The costs of counsel for indigent defendants in IV-D actions.
(k) The costs of guardians ad litem in IV-D actions.
[46 FR 54559, Nov. 3, 1981, as amended at 47 FR 57282, Dec. 23, 1982; 50
FR 41894, Oct. 16, 1985; 52 FR 32132, Aug. 26, 1987; 54 FR 32313, Aug.
4, 1989; 57 FR 54525, Nov. 19, 1992; 59 FR 66251, Dec. 23, 1994; 61 FR
67241, Dec. 20, 1996]
Sec. 304.24

Equipment--Federal financial participation.

Claims for Federal financial participation in the cost of equipment
under the Child Support Enforcement Program are to be determined in
accordance with subpart G of 4 5 CFR part 95. Requirements concerning the
management and disposition of equipment under the Child Support
Enforcement Program are also prescribed in subpart G of 45 CFR part 95.
[47 FR 41576, Sept. 21, 1982]
Sec. 3 04.25

Treatment of expenditures; due date.

(a) Treatment of expenditures. Expenditures are considered to be
made on the date on which the cash disbursements occur or the date to
which allocated in accordance with part 74 of this title. In the case of
local administration, the date of disbursements by the local agency
governs. In the case of purchase of services from another public agency,
the date of disbursements by such other public agency governs. Different
rules may be applied with respect to a State, either generally or for
particular classes of expenditures only upon justification by the State
to the Office of Child Support Enforcement and approval by the Office.
(b) Due date for expenditure statements. The due date for the
submission of the quarterly statement of expenditures under Sec. 301.15
of this chapter is 3 0 days after the end of the quarter.
[42 FR 26427, May 24, 1977]
Sec. 304.26

Determination of Federal share of collections.

(a) From the amounts of support collected by the State and retained
as reimbursement for title IV-A payments and foster care maintenance
payments under title IV-E, the State shall reimburse the Federal
government to the extent of its participation in the financing of the
title IV-A and title IV-E payment. In computing the Federal share of
support collections, the State shall use the Federal medical assistance
percentage (FMAP) as defined in section 457(c)(3) of the Act in
computing the Federal share of collections under title IV-A and the FMAP
in effect for the fiscal year in which the amount is distributed for
amounts under title IV-E.
(b) If an incentive payment is made to a jurisdiction under
Sec. 3 04.12 of this chapter for the enforcement and collection of
support obligations, the payment shall be made from the Federal share of
collections computed in paragraph (a) of this section.
(c) If a hold harmless payment is made to a jurisdiction pursuant to
section 457(d) of the Act, the payment shall be made from the remaining
Federal share of collections following the incentive payment made in
paragraph (b) of this section.
[64 FR 6252, Feb. 9, 1999]
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Sec. 304.27
Sec. 304.29

[Reserved]
Applicability of other regulations.

Sections 201.14 and 201.15 of chapter II of title 45 of the Code of
Federal Regulations, which establish procedures for disallowance,
deferral and reconsideration of claims for expenditures submitted by the
States, shall apply to all expenditures claimed for FFP under title IV-D
of the Act. For purposes of
[[Page 267]]
applying those provisions under title IV-D, Service shall read Office
which refers to the Office of Child Support Enforcement; Administrator
shall read Director which refers to the Director, Office of Child
Support Enforcement; Deputy Administrator shall read Deputy Director
which refers to the Deputy Director, Office of Child Support
Enforcement; Regional Commissioner shall read Regional Administrator
which refers to the Regional Administrator of the Administration for
Children and Families; and State shall refer to the State IV-D agency.
[42 FR 3843, Jan. 21, 1977, as amended at 64 FR 6253, Feb. 9, 1999]
Sec. 304.30

Public sources of State's share.

(a) Public funds, other than those derived from private resources,
used by the IV-D agency for its child support enforcement program may be
considered as the State's share in claiming Federal reimbursement where
such funds are:
(1) Appropriated directly to the IV-D agency; or
(2) Funds of another public agency which are:
(i) Transferred to the IV-D agency and are under its administrative
control; or
(ii) Certified by the contributing public agency as representing
expenditures under the State's IV-D plan, subject to the limitations of
this part.
(b) Public funds used by the IV-D agency for its child support
enforcement program may not be considered as the State's share in
claiming Federal reimbursement where such funds are:
(1) Federal funds, unless authorized by Federal law to be used to
match other Federal funds;
(2) Used to match other Federal funds.
[41 FR 7105, Feb. 17, 1976]
Sec. 3 04.4 0

Repayment of Federal funds by installments.

(a) Basic conditions. When a State has been reimbursed Federal funds
for expenditures claimed under title IV-D, which is later determined to
be unallowable for Federal financial participation, the State may make
repayment of such Federal funds in installments provided:
(1) The amount of the repayment exceeds 2\l/2\ percent of the
estimated annual State share of expenditures for the IV-D program as set
forth in paragraph (b) of this section; and
(2) The State has notified the OCSE Regional Office in writing of
its intent to make installment repayments. Such notice must be given
prior to the time repayment of the total was otherwise due.
(b) Criteria governing installment repayments. (1) The number of
quarters over which the repayment of the total unallowable expenditures
will be made will be determined by the percentage the total of such
repayment is of the estimated State share of the annual expenditures for
the IV-D program as follows:
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Total repayment amount as percentage of State share of
annual expenditures for the IV-D program

2 . 5 percent
Greater than
Greater than
Greater than
Greater than
Greater than
Greater than
Greater than
Greater than
Greater than
Greater than
Greater than

Number of
quarters
to make
repayment

or less
2.5, but not greater than 5
5, but not greater than 7.5
7.5, but not greater than 10
10, but not greater than 15
15, but not greater than 20
20, but not greater than 25
25, but not greater than 30
30, but not greater than 47.5
47.5, but not greater than 65
65, but not greater than 82.5
82.5, but not greater than 100

1
2
3
4
5
6
7
,8
9
10
11
12

The quarterly repayment amounts for each of the quarters in the
repayment schedule shall not be less than the following percentages of
estimated State share of the annual expenditures for the program against
which the recovery is made.

For each of the following quarters

Repayment
installment
may not be
less than
these
percentages

1 to 4
5 to 8
9 to 12

2.5
5.0
17.5

If the State chooses to repay amounts representing higher percentages
during the early quarters, any corresponding reduction in required
minimum percentages would be applied first to the
[ [Page 268]]
last scheduled payment, then to the next to the last payment, and so
forth as necessary.
(2) The latest required financial reports submitted by the State
shall be used to estimatethe State's share of annual expenditures for
the IV-D program. That estimated share shall be the sum of the State's
share of the estimates for four quarters, beginning with the quarter in
which the first installment is to be paid.
(3) In case of termination of the program, the actual State s h a r e rather than the estimate--shall be used for determining whether the
amount of the repayment exceeds 2\l/2\ percent of the annual State share
for the IV-D program. The annual State share in these cases will be
determined using payments computable for Federal funding as reported for
the program by the State on its Quarterly Statement of Expenditures
(SRA-OA-41) reports submitted for the last four quarters preceding the
date on which the program was terminated.
(4) Repayment shall be accomplished through adjustment in the
quarterly grants over the period covered b y the repayment schedule.
(5) The amount of the repayment for purpose of paragraphs (a) and
(b) of this section may not include any amount previously approved for
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0

installment repayment.
(6) The repayment schedule may be extended beyond 12 quarterly
installments if the total repayment amount exceeds 100% of the estimated
State share of annual expenditures.
In these circumstances, the criteria in paragraphs (b) (1) and (2) or
(3) of this section, as appropriate, shall be followed for repayment of
the amount equal to 100% of the annual State share. The remaining amount
of the repayment shall be in quarterly amounts not less than those for
the 9th through 12th quarters.
(7) The amount of a retroactive claim to be paid a State will be
offset against any amounts to be, or already being, repaid by the State
in installments, under the same title of the Social Security Act. Under
this provision the State may choose to:
(i) Suspend payments until the retroactive claim due the State has,
in fact, been offset; or
(ii) Continue payments until the reduced amount of its debt
(remaining after the offset), has been paid in full. This second option
would result in a shorter payment period.
A retroactive claim for the purpose of this regulation is a claim
applicable to any period ending 12 months or more prior to the beginning
of the quarter in which the payment is to be made by the Service.
[42 FR 28885, June 6, 1977, as amended at 52 FR 273, Jan. 5, 1987; 64 FR
6253, Feb. 9, 1999]
Sec. 304.50

Treatment of program income.

The IV-D agency must exclude from its quarterly expenditure claims
an amount equal to:
(a) All fees which are collected during the quarter under the title
IV-D State plan; and
(b) All interest and other income earned during the quarter
resulting from services provided under the IV-D State plan.
[49 FR 36772, Sept. 19, 1984]
Sec. 304.95

[Reserved]
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